A U.S. Equal Employment Opportunity Commission
@ FACT SHEET

Equal Pay and Compensation Discrimination

The right of employees to be free from discrimination in their compensation is protected under several
federal laws, including the fellowing enforced by the U.S. Equal Employment Opportunity Commission: the
Equal Pay Act of 1863, Title V1! of the Civil Rights Act of 1984, the Age Discrimination in Employment Act of
1867, and Tifle | of the Americans with Disabilities Act of 1930,

The law against compensation discrimination includes ail payments made to or on behalf employees as
remuneration for employment. All forms of compensation are covered, including salary, overtime pay,
bonuses, stock options, profit sharing and bonus plans, life insurance, vacation and holiday pay, cleaning cr
gasoline allowances, hotel accommodations, reimbursement for travel expenses, and benefits,

Equal Pay Act

The Equal Pay Act requires that men and women be given equal pay for equal work in the same
establishment. The jobs need not be identical, but they must be substantially equal. it is job content, not job
titles, that determines whether jobs are substantially equal. Specifically, the ERA provides that employers
may not pay unequal wages to men and women who perform jobs that require substantially equal skill, effort
and responsibitity, and that are parformed under similar working condilions within the same establishment.
Each of these factors is summarized below:

B Skill
Measured by factors such as the experience, ability, education, and {raining required to perform
the job. The issue is what skills are required for the job, nol whal skills the individual employees
may have. For example, two bookkeeping jobs could be considered equal under the EPA even
if one of the jeb holders has a master’s degree in physics, since that degree would not he
required for the job.

®  Effort
The amount of physical or mental exertion needed to perform the job. For example, suppose
that men and women woik side by side on a line assembling machine parts. The person at the
end of the line must also lift the assembled product as he or she completes the work and place
it on a board. That job requires more effort than the other assembly line jobs if the exira effort of
lifting the assembied product off the ling is substantial and is a regular part of the job, As a
result, it would not be a violation to pay that person more, regardiess of whether the job is held
by a man or a woman.
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¥ Responsibility
The degree of accountability required in parforming the job. For example, a salesperson who is
delegated the duty of determining whether to accept customers' personal checks has more
responsibility than other salespecple, On the other hand, a minor difference in responsibility,
such as turning out the lights at the end of the day, would not justify a pay differential.

B  Working Conditions
This encompasses wo factors: (1) physical surroundings like temperature, fumes, and
ventilation; and {2) hazards,

B Establishment
The prohibition against compensation discrimination under the EPA applies only to jobs within
an establishment. An establishment is a distinct physical place of business rather than an entire
business or enterprise consisting of several places of business. In some circumstances,
physically separate places of business may be treated as one establishment. For example, if a
central administrative unit hires employees, sets their compensation, and assigns them to
separate work locations, the separate work sites can be considered part of one establishment.

Pay differentials are permilted when they are based cn seniority, merit, guantity or quality of production, or a
factor other than sex. These are known as “affirmative defenses” and it is the employer’s burden to prove

that they apply.

In correcting a pay differential, no employee's pay may be reduced. Instead, the pay of the lower paid
employeea(s) must be increased.

Title VII, ADEA, and ADA

Tille Vi, the ADEA, and the ADA prohilit compensation discrimination on the basis of race, color, religion,
sex, national origin, age, or disability. Uniike the EPA, there is no requirement that the claimant's job he
substantially equatl to that of a higher paid person outside the claimant’s protected class, ner do these
statutes require the claimant {o work in the same establishment as a comparator.

Compensation discrimination under Title VI, the ADEA, or the ADA can occur in a variety of forms. For
example:

B Anemployer pays an employes with a disability less than similarly situated empioyees without
disabilities and the employer's explanation (if any) does not satisfactorily account for the
differential.

B An employer sels the compensation for jobs predominately held by, for example, women or
African-Americans below thai suggested by the employer’s job evaluation study, white the pay
for jobs predominately heid by men or whites is consistent with the level suggested by the job
evaluation study.

B An employer maintains a neulral compensation policy or praclice thal has an adverse impact
on employees in a proiected class and cannot be justified as job-related and consisient with
husiness necessity. For example, if an employer provides extra compensation to employees
who are the "head of household,” i.e., manied with dependents and the primary financial
contributor o the household, the practice may have an unfaw{ul disparate impact on women.

It is also unlawfui to retaliate against an individual for opposing employment practices that discriminale
based on compensation or for filing a discrimination charge, estifying, or participating in any way in an
invesligation, proceeding, or litigation under Tille Vil, ADEA, ADA or the Equal Pay Acl.
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Genetic Information Discrimination

Title If of the Genelic Information Nondiscrimination Act of 2008 (GINA), which prohibits genetic information
discrimination in employment, fook effect on November 21, 2009.

Under Title I of GINA, it is illegal to discriminate against employees or applicants because of genetic information.
Title Il of GINA prohibits the use of genetic information in making employment decisions, restricts acquisition of
genetic information by employers and other entities covered by Title |l, and stricily limits the disclosure of genetic
information.

The EEOC enforces Title il of GINA (dealing with genetic discrimination in employment). The Departments of Labor,
Health and Human Services and the Treasury have respensibility for issuing regulations for Title | of GINA, which
addresses the use of genetic information in health insurance.

Definition of "Genetic Information”

Genetic information includes infermation about an individual's genetic tests and the genetic tests of an individual's
famity members, as well as information about any disease, disorder, or condition of an individual's family members
(i.e. an individual's family medical history). Family medical history is included in the definition of genetic information
hecause it is often used to determine whether someone has an increased risk of getting a disease, disorder, or
condition in the future.

Discrimination Because of Genetic Information

The law forbids discrimination on the basis of genetic information when it comes to any aspect of employment,
including hiring, firing, pay, job assignments, promoiions, fayoffs, training, fringe benefits, or any other term or
condition of employment. An employer may never use genelic informalion to make an employment decision
because genetic information doesi't tell the employer anything about someone’s current abilify to work.

Harassment Because of Genetic Information

Under GINA, itis also illegal to harass a person because of his or her genetic information. Harassment can include,
for example, making offensive or derogatory remarks about an applicant or employee's genetic information, or
about the genetic information of a relative of the applicant or empioyee. Although the law doesn't prohibit simple
teasing, offhand comments, or isolated incidents that are not very serious, harassment is Hiegal when it is so severe
or pervasive that it creates a hostile or offensive work environment or when it results in an adverse employment
decision (such as the victim being fired or demoted}. The harasser can be the viclim's supervisor, a supervisor in
another area, a co-worker, or someone who is not an employee, such as a client or customer.

Retaliation

Under GINA, it is illegal to fire, demole, harass, or otherwise “refaliale” against an applicant or employee for filing a
charge of discrimination, participating in a discrimination proceeding {such as a discrimination invesiigation or
lawsuit), or otherwise opposing discrimination.

Rules Against Acquiring Genetic Information
# will usually be unlawful for an employer to get genefic information. There are six narrow exceptions fo this

prohibition:

Inadvertent acquisitions of genetic information do not violate GINA, such as in situations where a manager or
supervisor averhears someone talking about a family member's iliness.

Genetic information (such as family medical history) may be oblained as part of health or genelic services,
including wellness programs, offered by the employer on a voluntary basis, if certain spedific requirements are
met.

Genetic information may be acquired as part of the certification process for FMLA leave (or leave under
similar state or local laws), where an employee is asking for leave to care for a family member with a serious

heaith condition.

Acquisition through commercially and publicly available documents like newspapers is permilled, as long as
the employer is not searching those sources with the intent of finding genetic information.
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Acquisition throtgh a genetic monitoring program that monitors the biclogical effects of toxic substances in
the workplace is permitted where the monitoring is required by law or, under carefully defined conditions, where
the program is voluntary.

Acquisition of genetic information of employees by employers who engage in DNA testing for law enforcement
purposes as a forensic lab or for purposes of human remains idendification is permitted, but the genetic
information may only be used for analysis of DNA markers for quality conirol to detect sample contamination.

Confidentiality of Genetic Information

Itis also unlawful for an employer to disclose genetic information about appticants or employees. Employers must
keep genetic information confidential and in a separate medical fite. (Genetic information may be kept in the same
file as other medical information in compliance with the Americans with Disabilities Act.} There are limited
exceptions to this non-disclosure rule.
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National Origin Discrimination

National origin discriminatior: involves treating peopie {applicants or empioyees) unfavorably because they are from
a particular country or part of the world, because of ethnicity or accent, or because they agpear 1o be of a certain
ethnic background (even if they are not).

National origin discrimination also can involve treating peonle unfavorably because they are married to {or
associated with) a person of a certain national origin or because of their conneclion with an ethnic organization or

group.

Discrimination can occur when the victim and the person who inflicted the discrimination are the same national
origin.

National Origin Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promoticens, layoff, training, fringe benefits, and any other term or condition of employment.

National Origin & Harassment

itis unlawful to harass a person because of his or her national origin. Harassment can include, for example,
offensive or derogatory remarks about a person’s national origin, accent or ethnicity, Although the law doesn'{
prohibit simple teasing, offhand comments, or isolated incidents that are not very serious, harassment is illegal
when it is so frequent or severe thal it creates a hestile or offensive work environment or when it results in an
adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer,

National Origin & Employment Policies/Practices

The law makes itiltegal for an gmployer or other covered entity to use an employment policy or practice that applies
lo everyong, regardless of national crigin, if it has a negalive impact on people of a certain national origin and is not
job-related or necessary {o the operation of the business.

An employer can only require an employee to speak fluent English if fluency in English is necessary to perform the
job sffectively. An "English-only rule”, which requires employees to speak only English on the job, is only allowed if
it is needed fo ensure the safe or efficient operation of the employer’s business and is put in place for
nondiscriminatery reasons.

An employar may not base an employmenl decision on an employee’s foreign accent, unless the accent seriously
interferes with the employee’s job performance.

Citizenship Discrimination & Workplace Laws

The Immigration Reform and Control Act of 1986 {IRCA) makes it illegal for an employer to discriminaie with
respect to hiring, firing, or recruitment or referrat for a feg, based upon an individual's ¢itizenship or immigration
status. The law prohibits employers from hiring only .S, citizens or lawful permanent residents uniess required to
do so by taw, regulation or government contract. Employers may not refuse 1o aceept lawful documentation that
establishes the employment eligibility of an employee, or demand additfonal documentation beyond what is legaliy
required, when verifying employment eligibility (i.e., complefing the Department of Homeland Security (DHS) Form
1-9), based on the employee's national crigin or cifizenship status. It is the employee's choice which of the
acceptable Form -9 documents to show to verify employment eligibility.

IRCA also prohibils retaliation against individuals for asserting their rights under the Act, or for filing a charge or
assisting in an investigation or proceeding under IRCA,

IRCA’s nondiscrimination requiremenis are enforced by the Department of Justice’s Office of Special Counse! for
Immigration-Related Unfair Employment Practices (OSC), Civil Rights Division. OSC may be reached at;

1-B00-265-7688 (voice for employees/applicants),

1-800-237-2515 (TTY for employees/applicants),
1-800-255-8155 (voice for employers), or

B.27



1-800-362-2735 (TTY for employers), or
hito:/fwww.usdoj.covicri/osc.
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U.S. Equal Employment Opportunity Commission
FACT SHEET

National Origin Discrimination

Whether an employee or job applicant's ancestry is Mexican, Ukrainian, Filipino, Arab, American Indian, or
any other nationality, he or she is entitled to the same employment opporiunities as anyone else. EEOC
enforces the federal prohibition against national origin discrimination in employment under Title Vil of the
Civil Rights Act of 1964, which covers employers with fifteen or more employees.

About National Origin Discrimination

It is untawtul to discriminate against any employee or applicant hecause of the individual's national origin.
No one can be denied equal employment opportunity because of birthplace, ancestry, culture, linguistic
characteristics common to a specific ethnic group, or accent. Equal employment epportunity cannot be
denied because of marriage or association with persons of a naticnal origin group; membership or
association with specific ethnic promation groups; attendance or parlicipation in schools, churches, temples
or mosques generally associated with a national origin group; or a surmname associated with a national origin
group. Examples of violations covered under Titie VI include:

Employment Decisions

Title V1l prohibits any employment decision, including recruitment, hiring, and firing or layoffs, based on
national origin.

Harassment

Titie Vi prohibits offensive conduct, such as ethnic slurs, that creates a hosiile work environment based on
national origin. Employers are required fo take appropriate sieps o prevent and correct unlawfu!
harassment. Likewise, employees are respensible for reporting harassment at an early stage to prevent its
escalation.

l.anguage

B Accent discrimination
An employer may not base a decision on an employee’s foreign accent uniess the accent
materially interferes with job performance.

B English fluency
A fluency requirement is only permissibie if required for the effective performance of the
position for which it is imposed.
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B English-only rules
Engtish-only rules must be adopted for nondiscriminatory reasons. An English-only rule may be
used if it is needed to promote the safe or efficient operation of the emplover's business.

B Coverage of foreign nationals
Title VIl and the other antidiscrimination laws prohibit discrimination against individuals
employed in the United States, regardless of citizenship. However, relief may be limited if an
individual does not have work authorization. The Immigration Reform and Control Act of 1886
(IRCA] requires employers to prove all employees hired after November 6, 1986, are legally
autherized to work in the United States. IRCA alse prohibits discrimination based on naticnal
origin or citizenship.

This document was lasl modified on March 30, 2010, FSEM® Page 2
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Pregnancy Discrimination

Pregnancy discrimination involves treating a woman (an applicant or employee) unfavorably because of pregnancy,
childbirth, or a medical condition related 1o pregnancy ¢r chiidbirth.

Pregnancy Discrimination & Work Situations

The law forbids discrimination when it comes 10 any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layof], training, fringe benefits, such as leave and health insurance, and any other term or
condition of employment.

Pregnancy Discrimination & Temporary Disability

# a woman is temporarily unable to perform her job due to a medical condition related to pregnancy or childiirth, the
emplover or other covered entity must treat her the same as any cther temporarily disabled employee. For example,
the empiloyer may have to provide modified tasks, alternative assignments, disabllity {eave or unpaid leave.

Pregnancy Discrimination & Harassment

It is unlawful to harass a woman because of pregnancy, childbirth, or a medical condition refated to pregnancy or
childbirth.

Although the law doesn't prohibit simpie teasing, offhand comments, or isolated incidents that are not very serious,
karassment is illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when
it resuits in an adverse employment decision (such as the victim being fired or demotad).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or seimeone who is not an
employee of the employer, such as a client or customer.

Pregnancy & Workplace Laws

Pregnant employees may have additional rights under the Family and Medical Leave Act (FMLA), which is enforced
by the U.S. Department of Labor. For mere information on FMLA, contact the nearest office of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Laber. The Wage and Hour Division can be
reached al:

202-693-0051 (voice),
202-693-7755 (TTY), or
at hitp:/www. dol.govi/esalpublic/whd _org.htm.

Pregnancy, Matemnity & Parental Leave

Under Federal law, if an employee is temporarily unable o perform her job due te pregnancy or childbirth, the
employer must treat her the same as any other temporarily disabled employee. For example, if the employer aliows
temporarily disabled employees o modify tasks, perform alternative assignments or take disability leave or leave
without pay, the employer also must allow an employee whe is temporarily disabled due to pregnancy to do the
same.

If an employer provides personal leave for other reasons, e.g., {0 take courses or other training, then the emplayer
must grant personal leave for care of a new child.

An empioyer may not single out pregnancy-related conditions for special procedures to determine an employee's
ability to work. However, it an employar requires its employees to submit a doclor's statement concerning their
abilily to world before granting leave or paying sick benefits, the employer may require employees affected by
pregnancy-related conditions {o submit such statements.

Further, under the Family and Medical Leave Act (FMLA) of 1893, a new parent (including foster and adoplive
parents) may be eligible for 12 weeks of leave (unpaid or paid if the employee has eamed or accrued it) that may be
used for care of the new chitd. To be eligible, the employee must have worked for the employer for 12 months prior
to taking the leave and the employer must have a specified number of employees.

(See hitp:fiwww.dol.govidolfalici/ESAT e 29/Part_825/29CFR825,110.htm.)
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U.S. Equal Employment Opportunity Commission

FACT SHEET

Pregnancy Discrimination

The Pregnancy Discrimination Act amended Tide Vi of the Civil Rights Act of 1964. Discrimination on the
basis of pregnancy, childbirth, or related medicat conditions constitutes unlawful sex discrimination under
Titie VI, which covers employers with 15 or more employees, including state and locat governments. Title
Vil alsc appliss to employment agencies and to labor organizations, as well as to the federal government.
Women who are pregnant or affected by pregnancy-related conditions must he treated in the same manner
as other applicants or employees with similar abifities or limitations.

Titie Vil's pregnancy-related protections include:

® Hiring
An employer cannot refuse to hire a pregnant woman because of her pregnancy, because

of a pregnancy-related condition, or because of the prejudices of co-workers, clients, or
customers.

B Pregnancy & Maternity Leave

An employer may not single out pregnancy-refated conditions for special procedures lo
determine an employee's ability to work, However, if an employer requires its employees o
submit a doctor's statement concerning their inabiiity to work hefore granting leave or
paying sick benefits, the employer may require employees affected by pregnancy-related
conditions 1o submit such statements.

if an employee is temporarily unable to perform her job because of her pregnancy, the
employer must treat her the same as any olher lemporarily disabled employee. For
example, if the employer allows lemporarily disabled employees (o modify tasks, perform
alternative assignments, or take disability leave or leave wilhout pay, the employer also
must allow an employee who is temporarily disabled hecause of pregnancy to do the same.

Pregnant employees must be permilied to work as long as they are able to perform their
jobs. If an employee has been absent from work as a result of a pregnancy-related
condition and recovers, her employer may not require her to remain on leave until the
haby's birlh.

B Health Insurance

Any health insurance provided by an employer must cover expenses for pregnancy-
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related conditions on the same basis as costs for other medicat conditions. An employer
need not provide health insurance for expenses arising from abortion, except where the life
of the mother is endangered.

Pregnancy-related expenses should be reimbursed exactly as those incurred for other
medical conditions, whether payment is on a fixed basis or a percentage of reasonable-
and-customary-charge basis.

The amounts payable by the insurance provider can be limiled anly o the same extent as
amounts payable for other conditions. No additional, increased, or larger deductible can be

imposed.

Employers must provide the same level of health benefits for spouses of male empioyees
as they do for spouses of female employees.

B Fringe Benefits

Pregrancy-related benefits cannot be limited to married employees. In an all-female
worldorce or job classification, benefits must be provided for pregnancy-related conditions if
benefits are provided for other medical conditions.

If an employer provides any henefils to workers on leave, the employer must provide the
same benefits for those on leave for pregnancy-related conditions.

Employees on leave because of pregnancy-related conditions must be treated the same as
other temporarily disabled employees for accrual and crediting of seniority, vacation
calculation, pay increases, and temporary disability benefits.

Itis also uniawful (o retaliate against an individual for opposing employment practices that discriminate
hased on pregnancy or for filing a discrimination charge, testifying, or pariicipating in any way in an
investigation, proceeding, or litigation under Yitle VII,

This document was las{ modified on March 31, 2010. [FSEf2* Page 2
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Race/Color Discrimination

Race discrimination Involves treating scmeone (an applicant or empioyee) unfavorabply because hefshe is of a
certain race or because of personal characteristics associated with race (such as hair texture, skin color, or certain
facial features). Color discrimination involves treating someone unfavorably because of skin color complexion,

Racefcolor discrimination also can involve treating someone unfavorably because the person is married to (or
associated with) a person of a certain race or color or because of a person's connection with a race-hased
organization or group, or an crganization or group that is generally associated with people of a certain color.

Discrimination can occur when the victim and the person who inflicted {he discrimination are the same race or color.

Race/Color Discrimination & Work Situations

The law forbids discrimination when it comes 1o any aspect of employment, including hiring, firlng, pay, job
assignmenis, promotions, layoff, training, fringe benefils, and any other ierm or condition of employment.

Race/Color Discrimination & Harassment

It is unfawful to harass a person because of that person’s race or color.

Harassment can include, for example, racial slurs, offensive or derogatory remarks about a person's race or color,
or the display of racially-offensive symbiols. Aitheugh the law doesn't prohibit simple teasing, offhand comments, or
isolated incidents that are not very serious, harassment is illegal when it is so frequent or severe that it creates a
hostile or cffensive work environment or when it results in an adverse employment decision (such as the victim
being fired or demoted).

The harasser can be the viclim's supervisor, a supervisor in ancther area, a co-worker, or someone who is not an
employee of the employer, such as a client o customer,

Race/Color Discrimination & Employment Policies/Practices

An employment policy or praclice that applies {o everyone, regardiess of race or color, can be illegal if it has a
negative impact on the employment of people of a particular race or color and is not job-related and necessary to
the operation of the business. For exampie, a "no-beard” employment policy that applies to all workers without
regard to race may still be unlawiul if it is not job-related and has a negative impact on the employment of African-
American men (who have a predisposition to a skin condition that causes severe shaving bumps),
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Facts About Race/Color Discrimination

Title VI of the Civil Rights Act of 1964 protects individuals against employment discrimination on the basis of race
and color as well as national origin, sex, or religion.

ltis unlawful to discriminate against any empioyee or applicant for employment because of race or color in regard to
hiring, termination, promotion, compensation, job fraining, or any other term, condition, or privilege of emplayment.
Title Vil also prohibits employment decisions based on stereotypes and assumptions about abilities, traits, or the
performance of individuals of certain racial groups,

Title VIl prohibits both intentional discrimination and neutral job policies that dispraportionately exciude minorities
and that are not job related.

Equat employment opportunity cannol be denied because of marriage o or association with an individual of a
different race; membership in or association with ethnic based organizations or groups; altendance or pariicipation
in schools or places of worship generally associated with certain minority groups; or other cuitural practices or
characteristics often linked to race or efhinicity, such as cultural dress or manner of speech, as fong as the cultural
praclice or characteristic does not materially interfere with the ability 1o perform job duties.

Race-Related Characteristics and Conditions

Discrimination on the basis of an immutable characieristic associated with race, such as skin color, hair texture, or
certain facial features violates Title VII, even though not all members of the race share the same characteristic.

Title Vit also prohibits discrimination on the basis of a condition which predominantly affects one race unless the
practice is job related and consistent with business necessity. For example, since sickle celf anemia predominantly
oceurs in African-Americans, a policy which excludes individuals with sickle cell anemia is discriminatory uniess the
peficy is job related and consistent wilh business necessity. Similarly, a “no-beard” employment policy may
discriminate against African-American men who have a predisposition to pseudofolliculitis barbae (severe shaving
bumps) unless the policy is job-related and consistent with business necessity.

Color Discrimination

Even though race and color clearly overlap, they are not synonymous. Thus, color discrimination can occur between
persons of different races or ethnicilies, or between persons of the same race or ethnicily. Although Title VIl does
not define “color,” the courts and the Commission read "color” fo have its commonly undersiood meaning —
pigmentation, complexion, or skin shade or tone. Thus, color discrimination occurs when a person is discriminated
against based on the lightness, darkness, or other color characleristic of the person. Title VI prohibits racefcolor
discrimination against all persons, incduding Caucasians.

Although a plaintiff may prove a claim of discrimination through direct or circumstantial evidence, some courts take
the position that if a white person refies on circumstantial evidence to establish a reverse discrimination claim, he or
she must meel a heightened standard of proof. The Commission, in contrast, applies the same standard of proof to
all race discrimination claims, regardiess of the viclim's race or the type of evidence used. In either case, the
uitimate burden of persuasion remains always on the plaintiff.

Employers should adopt "best practices” 1o reduce he likelihood of discrimination and to address impediments to
equal employment opportunity.

Title Vii's protections include:

Recruiting, Hiring, and Advancement

Jeb requirements must be uniformly and consistently applied 1o persons of all races and colors, Even if a
job requirement is applied consistently, if it is not important for job performance or business needs, the
requirement may be found unlawful if it excludes persons of a certain raclal group or color significantly
more than others. Exampies of pofentially untawlut praclices include: (1) soliciting applications only from
sources in which all or mast potential workers are of the same race or coler; (2) requiring applicants fo
have a certain educational background that is nof important for job performance or business needs; (3)
testing applicants for knowledge, skills or abilities that are not important for job performance or business
needs,



Employers may legitimately need information about their employees or appiicants race for affirmative
action purposes and/or to track applicant flow. One way ta obtain ractal information and simultaneously
guard against discriminatory selection is for employers to use separate forms or otherwise keep the
information ahout an applicant's race separate from the application. In that way, the employer can
capture the information it needs but ensure that it is not used in the selection decision.

Uniess the infermation is for such a legitimate purpose, pre-employment questions about race can
suggest that race will he used as a basis for making selection decisions. If ihe information is used in the
selection decision and members of particular racial groups are excluded from employment, the inquiries
can constitute evidence of discrimination,

Compensation and Other Employment Terms, Conditions, and Privileges

Titte Vil prohibits discrimination in compensation and other terms, conditions, and privileges of
employment. Thus, race or color discrimination may not be the basis for differences in pay or benefits,
work assignments, performance evaluations, training, discipline or discharge, or any other area of
employment.

Harassment

Harassmeni on the basis of race and/or cofor violates Title VI, Ethnic sturs, racial "jokes," offensive or
derogatory comments, or other verbal or physical conduct based on an individual's race/color constitutes
uniawful harassment if the conduct creates an intimidating, hostile, or offensive working environment, or
interferes with the individual's work performance.

Retaliation

Employees have a right to be free from retaliation for their opposition to discrimination or their
participalion in an EEOC proceeding by filing a charge, teslifying, assisling, or otherwise participating in
an agency proceading.

Segregation and Classification of Employees

Tille VIl is violated where minority employees are segregated by physically isolating them from other
employees or from cuslomer conlact. Title VI also prohibils assigning primarily minorities to
predominantly minority establishiments or geographic areas. Il is also illegal to exclude mincrities from
certain positions or o group or categorize employees or jobs so that certain jobs are generally held by
minorities, Title VH also does not permit racially motivated decisions driven by business concerns - for
exampie, concerns aboul the effect on employee relations, or the negalive reaction of clients or
customers. Nor may race or color ever be a bona fide occupalional qualificalion under Title VI

Coding applications/resumes o designate an applicant's race, by either an employer or employment
agency, constitutes evidence of discrimination where minorilies are excluded from employment or from
cerlain positions. Such discriminatory coding includes the use of factaily benign code terms that implicate
race, for example, by area codes where many racial minorities may or are presumed {o live,

Pre-Employment Inguiries and Reguirements

Requesting pre-employment information which discloses or tends to disclose an applicant's race
suggests that race will be unlawfully used as a basis for hiring. Solicitation of such pre-employment
information is presurmed o be used as a basis for making selection decisions. Therefore, if members of
minorily groups are exciuded from employment, the request for such pre-employment information would
likely constitute evidence of discrimination.

However, employers may legitimately need Infermation aboul their employees’ or applicanls’ race for
affirmative action purposes andfor Lo track applicant flow. Cne way 1o obtain racial information and
simulianeously guard against discriminatory seleclion is for employers o use "tear-off sheets” for the
identification of an applicant's race. After the applicant completes the application and the tear-off gortion,
the employer separates the tear-off sheet from the application and does nat use it in the seleclion
process.
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Other pre-employment information requests which disclose or tend to disclose an applicant's race are
personal background checks, such as criminal history checks. Title VIl does not categoricaily prohibit
employers' use of criminal records as a basls for making employment decisions. Using criminal records
as an employment screen may be lawful, legitimate, and even mandated in certain circumstances.
However, employers that use criminal records to screen for employment must comply with Title Vil's
nondiscrimination requirements.
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Religious Discrimination

Religious discrimination involves treating a person {an applicant or employee) unfavorably because of his or her
religious beliefs. The law protects not only people who belong to traditional, organized religions, such as Buddhism,
Christianity, Hinduism, Islam, and Judaism, but alse others who have sincerely held religious, ethical or moral
heliefs.

Religious discrimination can also involve treating someone differently because that persan is married to (or
associated with) an Individual of a particular refigion or because of his or her conneclion with a religious
organization or group.

Religious Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Religious Discrimination & Harassment

itis iegal to harass a person because of his or her religion,

Harassment can include, for example, offensive remarks about a person’s religious beliefs or practices. Aithough
the law doesn't prohibit simpie teasing, offhand comments, or isolated incidents that aren’t very serious, harassment
is ilegat when it is so frequenl or severe that it creates a hostile or offensive work environment or when it results in
an adverse employment decision {such as the victim being firad or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is nol an
empioyee of the empicyer, such as a client or customer.

Religious Discrimination & Reasonable Accommodation

The law requires an employer or olher covered entily lo reasonably accommodate an employee's refigious beliefs
of practices, unless doing so would cause more than a minimal burden on the operations of the empleyer's
business. This means an empioyer may be required to make reasonable adjustments to the work environment that
will allow an employee to practice his or her refigion.

Exampies of some common religious accommodations include flexible scheduling, voluntary shift substitutions or
swaps, job reassignments, and modificalions io workplace policies or practices.

Religious Accommodation/Dress & Grooming Policies

Untess it wouid be an undue hardship on the employer's operation of ils business, an employer must reasonably
accommodate an smployee's religious beliefs or practices. This applies not only lo schedule changes or leave for
religious observances, bul also lo such things as dress or grooming practices that an employes has for religious
reasons. These might include, for example, wearing particular nead coverings or cther religious dress (such as a
Jewish yarmulke or a Musiim headscarf), or wearing cerlain hairstyles or facial hair (such as Rastafarian dreadiocks
or Sikk uncut hair and beard). It also includes an employee's observance of a religious prohibition against wearing
certain garmenis (such as pants or miniskirls),

When an employee or applicant needs a dress or groeming accommodation for religious reasons, he should notify
lhe enployer that he needs such an accommadation for religious reasons. If the employer reasonably needs more
information, the empioyer and the employee should engage in an inferactive process to discuss the request. if i
would not pose an undue hardship, the employer must grant the accommedation.

Religious Discrimination & Reasonable Accommodation & Undue Hardship

An employer does not have o accommodate an employee's religious betiefs or practices if doing so would cause
ungue hardship 1o the employer. An accommodation may cause undue hardship if it is coslly, compromises
workplace safety, decreases worlkplace efficiency, infringes on he rights of other employees, of requires other
employees to do more than their share of potentially hazardous or burdensome work.

Religious Discrimination And Employment Policies/Practices

An employee cannot be ferced to participate (or nel participate} in a religicus activity as a condition of employment.
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U.S. Equal Employment Opportunity Commission
FACT SHEET

Religious Discrimination

Title V11 of the Civil Rights Act of 1964 prohibits employers from discriminating against individuals because
of their religion in hiring, firing, and other terms and conditions of employment. The Act also requires
employers to reasonably accommodate the religious practices of an employee or prospective empioyee,
unless to do so would create an undue hardship upon the employer (see alsc 29 CFR 1605). A reasonable
religious accommedation is any adjustment to the work envirenment that witl allow the employee to praciice
his religion. Flexible scheduling, voluntary substitutions or swaps, job reassignments and lateral transfers
are examples of accommodaling an employee's religious beliefs.

Employers generally should not schedule examinations or other seleclion activities in conflict with a current
or prospeclive employee's religious needs, inquire about an applicant's future availabiiity at certain limes,
maintain a restrictive dress code, or refuse to allow observance of a Sabbath or religious heliday, unless the
employer can show that not deing so would cause an undue hardship.

An employer can claim undue hardship when asked o accommodate an applicant’s or employee's religious
practices if aliowing such practices requires more than ordinary adminisirative cosls, diminishes efficiency in
otherjobs, infringes on other employees' job rights or benefits, impairs workplace safety, causes co-workers
to carry the accommodaled employee's share of potentially hazardous or burdensome work, or if the
proposed accommodation conflicts with another law or regulation. Undue hardship also may be shown if the
request for an accommodalion violaies the terms of a collective bargaining agreement or job rights
established through a seniarily system.

An employee whose refigious practices prohibit payment of union dues to a labor organization cannof be
required 1o pay the dues, but may pay an equal sum {o a charitable organization.

it is also uniawful to retaliate against an individual for opposing emptoyment practices that discriminate
based on religion or for filing a discrimination charge, testifying, or parlicipaling in any way in an
invastigation, procaeding, or litigation under Tille Vil

FIND THIS ARTICLE ON THE WEB AT: SEE ALSO:
iacts About Religious Discrimination FSE/3 Filing a Charge of Discrimination
hitp:/lwww.eeoc.goviecoc/publicationsfindex.cfm hilp:fiwww.eeoc.goviemployees/charge.cfm
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Retaliation

All of the laws we enforce make it illegal to fire, demote, harass, or ofhenwise “retaliale” against people {applicants
or employees) because they filed a charge of discrimination, because they compiained to their employer or other
covered enfity about discrimination on the job, or because they participated iran employment discrimination
proceeding {such as an investigation or lawsuit).

For example, it is ikegal for an employer to refuse to promote an employee hecause she filed a charge of
discrimination with the EEQC, even if EEOC later defermined no discrimination occusrad.

Retaliation & Work Situations

The law forbids retaliation when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, iaycff, training, fringe benefils, and any other erm or condition of employment.

B.40



Facts About Retaliation

An employer may not fire, demote, harass or otherwise "retaliate” against an individual for filing a charge of
discrimination, participating in a discrimination proceeding, or otherwise opposing discrimination. The same laws
that prohibit discrimination based on race, color, sex, religion, nationat origin, age, and disability, as well as wage
differences between men and women performing substantially equal work, also prohibit retaliation against
individuals who oppose unlawful discrimination or participate in an employment discrimination proceeding.

in addition {o the protections against retaliation that are included in all of the faws enforced by EEQOC, the
Americans with Disabilittes Act {ADA) also protects individuals from coercion, intimidation, threat, harassment, or
interference in their exercise of their own rights or their encouragement of someone else's exercise of rights granted
hy the ADA.

There are three main terms that are used to describe retaliation. Retaliation occurs when an employer, employment
agency, or labor organization takes an adverse acfion against a covered individual because he or she engaged
in a protected activity. These three terms are described below.

Adverse Action

An adverse action is an action taken to try o keep someone from opposing a discriminatory practice, or
from participating in an employment discrimination proceeding. Examples of adverse actions include:

employment actions such as termination, refusal to hire, and denial of promotion,

other actions affecting employment such as threats, unjustified negative evaluations, unjustified
negative references, or increased surveillance, and

any other action such as an assauli or unfounded civil or criminal charges that are likely to deter
reasonable people from pursuing their rights.

Adverse actions do not include petly slights and annoyances, such as stray negative comments in an
otherwise positive or neutral evaluation, "snubbing” a colleague, or negative comments that are justified
by an employee's poor work performance or history.

Even if the prior protected aclivity alleged wrongdoing by a different employer, retaliatory adverse
actions are unlawful. For example, it is unlawful for a worker's current employer to retaliate against him
for pursuing an EEO charge againsi a former employer.

Of course, employees are not excused from continuing to perform their jubs or follow their company's
legilimate workplace rules just because they have filed a complaint with the EEOC or opposed
discrimination,

[For more information about adverse actions, see EEQC's Compliance Manual Section 8, Chapter 11,
Part 1,

Covered Individuals

Covered individuals are people who have opposed unlawlul practices, parlicipated in proceedings, or
requested accommodations related o employment discrimination based on race, color, sex, religion,
national origin, age, or disability. Individuals who have a close association with someone who has
engaged in such protecled activity alsc are covered individuals. For example, itis illegal to lerminate an
employee because his spouse parlicipated in employment discrimination litigation.

Individuals who have brought attention {o violations of law other than employment discrimination are
NOT covered individuals for purposes of anti-discrimination retaliation laws. For
exampie,"whistieblowers" who raise ethical, financial, or other concerns unretated lo employment
discrimination are not protected by the EEOC enforced laws.

Protected Activity

Protected aclivity includes;
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Opposition 0 a practice believed to be unlawful discrimination
Opposition is informing an employer that you believe that hefshe is engaging in prohibited
discrimination. Opposition is protected from retaliation as long as it is based on a reasonable, good-

faith belief that the complained of practice violates anti-discrimination law; and the manner of the
oppoesition is reascnable.

Examples of protected opposilion include:
Comptaining to anyone about alleged discrimination against oneself or others;
Threatening to file a charge of discrimination;
Picketing in opposilion to discrimination; or
Refusing to obey an order reasonably believed o be discriminatory.
Examples of aclivities that are NOT protected opposition include:
Actions that interfere with job performance so as to render the employee ineffective; or
Unlawful activities such as acts or threats of viclence.
Participation in an employment discrimination proceeding.
Participation means taking part in an employment discrimination proceeding. Participation is

protected activity even if the proceeding involved claims that ulimately were found to be invatid.
Examples of parlicipation include:

Filing a charge of employment disciimination;
Cooperating with an internal investigation of alleged discriminaiory praclices; or
Serving as a witness in an EEO investigation or litigation.

A protecied activily can also include requesting a reasonable accommoedation based on religion or
disability.

For more information about Prolected Activities, see EEOC's Compliance Manual, Seclion 8, Chapler i,
Parl B - Oppesition and Part C - Participation.
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Sex-Based Discrimination

Sex discrimination involves treating somecne (an applicant or empioyee) unfavorably because of that person’s sex.

Sex discrimination also can involve treating someone less favorably because of his or her connection with an
organization or group that is generally associated with people of a certain sex.

Sex Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, iob
assignments, promotions, layoff, training, fringe bengfits, and any other term or condition of employment.

Sex Discrimination Harassment

It is unlawful o harass a person because of that person’s sex. Harassment can include “sexual harassment” or
unwelcome sexual advances, requests for sexuai favors, and other verbal or physical harassment of a sexual
nature. Harassment does not have to be of a sexual nature, however, and can inciude offensive remarks about a
person's sex. For example, itis iHlegal to harass a wormnman by making offensive comments about women in generai.

Both victim and the harasser can be either a woman or a man, and the victim and harasser can be the same sex,

Although the law doesn'’t prohibit simple teasing, offhand comments, or isolated incldents that are nof very serious,
harassment is ilegal when it is so frequent or severe that it creates a hostile or offensive work environment or when
it resulis in an adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is nof an
employee of the employer, such as a client or customer.
Sex Discrimination & Employment Policies/Practices

An employment policy or practice that applies to everyone, regardless of sex, can he iliegal if it has a negative
impact on the employment of people of a certain sex and is not job-refaied or necessary to the operation of the
husiness.

B.43



Sexual Harassment

It is unlawful to harass a person (an applicant or employee) because of that person’s sex. Harassment can include
“sexual harassment” or unwelcome sexual advances, requests for sexual {avors, and other verbal or physical
harassment of a sexual nature.

Harassment does not have to be of a sexual nature, however, and can include offensive remarks about 2 person's
sex. For example, it is lllegal to harass a woman by making offensive comments about women in general.

Both victim and the harasser can be either a woman or a man, and the victim and harasser can be the same sex.
Although the Jaw doesn't prohibit simple teasing, offhand comments, or isolated incidents that are not very serious,
harassment is iflegal when it is so frequent or severe that it creates a hostile or offensive work envirenment or when

it resulis in an adverse employment decision {(such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in ancther area, a co-worker, or someone who is not an
empioyee of the employer, such as a client or customer.
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Sexual Harassment

Sexual harassment is a form of sex discrimination that violates Tile Vi of the Civil Rights Act of 1964. Title VI
applies to employers with 15 or more employees, including state and local governments. 1t alsc applies {o
employment agencies and o labor organizations, as well as to the federal government.

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual
nature constifute sexual harassment when this conduct explicitly or implicitly affects an individual's
employmend, unreasonably interferes with an individual's work performance, or creates an inlimidating,
hostile, or offensive work environment.

Sexual harassment can occur in a variety of circumstances, including but not limited to the following:

B The victim as well as the harasser may be a woman or a man. The viclim does not have to be
of the opposite sex.

B The harasser can be the victim's supervisor, an agent of the employer, a supervisor in another
area, a co-worker, or a non-employee.

B The viciim does not have to be the persen harassed but could be anyone affecied by the
offensive conduct.

B Uniawful sexual harassment may occur without economic injury to or discharge of the victim.

# The harasser's conduct must be unwelcome.

It is helpful for the victim to inform the harasser directly that the conduct is unweicome and must stop. The
victim should use any employer complaint mechanism or grievance system available.

When investigating allegations of sexual harassment, EEOC looks at the whole record: the
circumstances, such as the nature of the sexual advances, and the context in which the alleged incidenis
occurred. A determinaticn on the allegations is made from the facis on a case-by-case basis.

Prevention is the best tool 1o eliminate sexual harassment in the workplace. Employers are encouraged to
take steps necessary lo prevent sexual harassment from occurring. They shouid clearly communicate o
employees that sexual harassment wili not be tolerated. They can do so by providing sexual harassment
training to their employees and by establishing an effective complaint or grievance process and taking
immediale and appropriate action when an employee complains.

it is also unlawiul to retaliale against an individual for opposing employment practices that discriminate
hased on sex or for filing a discriminalion charge, testifying, or participating in any way in an investigation,
proceeding, or litigation under Title Vil

FIND THIS ARTICLE ON THE WEB AT: SEE ALSO:
Facts Aboul Sexuai Harassment FSE/M filing a Charge of Discrimination
hitp:/fwww.eeoc.goviiacts/is-sex himl hitp:fiwww eeoc.goviemployeesicharge.cfin
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