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OREGON TEACHER STANDARDS AND PRACTICES COMMISSION

A. Mission and Objectives

Mission: To establish, uphold and enforce professional standards of excellence and
communicate those standards to the public and educators for the benefit of Oregon’s students.

Objectives (Goals):

1. Bstablish high standards for educator preparation excelience and regularly review
approved programs for delivery of adopted licensure standards.

2. Provide leadership for professional licensure standards including standards for: cultural
inclusion; educator dispositions; subject-matter competency.

3. To provide timely high quality services {o licensees, higher education, and the pubtic.

4. Maintain and develop clear, concise and easy to understand administrative rules.

5. Bstablish high standards for educator professional conduct and regularly communicate

those standards to the field.

B. Name of Agency Director/Administrator (and address)
Victoria Bianes Chamberlain

465 Commercial St. NE

Salem, OR 97301

C. Name of Governor’s Policy Advisor for your agency (and phone number)

Ben Cannon
(503) 378-3072

D. Name of Affirmative Action Representative (and phone number)

Keith Menk, Deputy Director
(503) 378-3757

E. Organizational Chart (attached in Appendix)

iE]l"agc.



2010-2013 AFFIRMATIVE ACTION PLAN

A. Agency EEO/AA Policy Statement

Itis the policy of the Teacher Standards and Practices Commission that no person be subjected
to discrimination on the basis of race, national origin, religion, sex, age, disability, familial
status, marital status or sexual orientation in any program, service or activity for which the
Commission is responsible. The Commission will comply with the requirements of state and
Jederal law concerning nondiscrimination and will strive by its actions to enhance the dignity
and worth of all persons.

1. Enforcement

The affirmative action plan is enforced by the Commission in the evaluation of the Executive
Director and the Executive Director’s evaluation of managers and key staff. The criteria for
performance evaluation does include evaluation of support for affirmative action, results in
achieving agency goals and promotion of harassment free work environment.

If a complaint is filed, the Deputy Director (Human Resource Manager, Affirmative Action
Representative) is charged with investigation of complaints. The Deputy Director is responsible
for adherence to acceptable, nondiscriminatory investigative procedures and practices to ensure
fair and objective investigation of complaints.

The Executive Director has set clear expectations that all managers and employees are
responsible for implementation of the Affirmative Action Plan. These expectations are
communicated to managers and employees via staff meeting, instructions to selection teams and
in performance evaluations.

The agency publishes the Affirmative Action Plan through the Commission meeting process and
on the agency website. This distributes the report and plan to all stakeholders, employees, and
the general public. All employees have access to email and the Affirmative Action report. The
Executive Director establishes the Affirmative Action plan as an agenda item to be reviewed and
discussed in an open public meeting. The agency EEO/AA Policy is posted on the staff bulletin
board and in the employee breakroom

Managers and supervisors are held accountable for any claims of discrimination and harassment
through the performance evaluation process. The Executive Director is held accountable by the
Commission who annually requests survey input from employees on the performance of the
Executive Director.

%ﬁw %ﬂe/m@

Victoria Chamberlain
Executive Director
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111 B, Training, Education and Development Plan and Schedule

*

i. Statf: TSPC routinely provides training to staff and Commission members. The TSPC
safety and wellness committee plans quarterly training available to all employees. Recent
trainings sponsored by the safety committee have included first aid and CPR and wellness. In
addition, the agency has supported cross-training between employees at ail levels, giving the
agency the ability to respond to various demands upon the system. TSPC has supported
employees to attend the Willamette University Diversity Conference and Conversations for
Equity in Education (CFEE) workshops. TSPC has also supported supervisory training for
managers. Annually, managers are encouraged to participate in the cultural competency training,
conferences or planning meetings, often conducted in cooperation with stakeholders,

TSPS is an agency of only 24 staff members (2.0 FTE Limited Duration;), so no succession plan
has been developed. In an agency this small, it is important not to establish a perception of
favoritism and preferential treatment. This contributes to the desire not to establish a formal or
informal succession plan. Likewise, with limited staffing, career ladders are difficult to establish.
All employees have the opportunity to apply for any advancement in the organization. The
limited number of positions and the limitations of the state classification system does not afford
many opportunities. TSPC has a positive track record of hiring from within, developing staff for
promotions, and recruiting and selecting a diverse workforce.

Different units with the agency have regular staff meetings, varying from weekiy to as needed.
The management team meets biweekly. The agency generally conducts an all staff meeting and
refreat annually, focusing on some particular training topic.

The Commission also has an annual professional development meeting. This is in addition to the
training and orientation provided to new commissioners.

Employees’ performance is reviewed annually. Information from commission meetings are

I " .
posted on the agency website available to employees and the general public. Minutes from the
safety and wellness commiitee are distributed agency wide to individual email accounts.

The Comumission does review the agencies affirmative action report.

if. Volunteers: The agency does not utilize volunteers as employees. The Commissioners,
by appointment, are considered volunteers. As described above, the Commission is an important
partner in the implementation, accountability and evaluation of the Affirmative Action Plan. The
plan is discussed annually with the Commission and the Executive Director briefs the Executive
Board of the Conmission quarterly or as needed bases on employee issues. We conduct annual
professional development training for commissions and the general public

ifi. Providers/ Vendors: TSPC does not contract with outside vendors for services. Outside
public and private entities can access the Affirmative Action via the agency’s website.

HPagL
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Ii. C. Programs: TSPC has no internship programs. The agency does not have a Community
Outreach program either. TSPC does not have a specific diversity initiative program, with the
exception of program and licensure activities. TSPC has been reviewing administrative rules
establishing standards for cultural competency for educators and program requirements. The
focus has been on creating a culturally competent workforce to ensure equity in the educational
setting.

The Affirmative Action Plan is provided to all stakeholders, including higher education
institutions, professional associations and the general public and license holders via the agency’s
website and the annual report to the Commission. The Commission works extensively with
stakeholders on issues of diversity, affirmative action and cultural competency in the course of
approving programs, establishing standards for educator licensure and in professional standards.

TSPC does not have an Internship program and does not plan to implement one at this point due
to workload and staffing issues.

TSPC staff does attend several job fairs for educators annually. Staff also attends stakeholder
conferences related to diversity and legal issues. TSPC also has a permanent representative on
the Government to Government Education cluster working group with the nine recognized tribes
of Oregon.

TSPC does not have a Diversity Initiative for employees. TSPC has been providing statewide
leadership on establishing standards and assessments for licensed educators on civil rights laws
and cultural competency.

HI. D.

1. Status of Cultural Competency Assessment/Implementation: TSPC has not
participated in the Statewide Cultural Competency Assessment and Implementation
Services. The agency has no plans at this point to participate in the assessment because
the limited number of employees in the agency.

2. Statewide Exit Interview Survey: TSPC has not participated in the Statewide Exis
Interview Survey and has no plans at this point to participate in the survey because of the
limited number of employees and low turnover rate.

3. Performance Evaluations of all Management Personnel: All TSPC managers are
evaluated annually by the Executive Director. The Executive Director is evaluated
ammually by the commission. Affirmative action, diversity and inclusion are elements in
all the evaluations.

IILE Status of Contracts to Minority Businesses (ORS 659A.015): TSPC has not
participated in the Statewide Cultural Assessment and Implementation Service. The agency has
no plans at this point to participate in the assessment.

1v, Roles for Implementing Affirmative Action Plan: Agency’s Oreanization Structure
and Responsibilities for Implementation:

4iPage
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Commissioners: The Commission will assist the Governor in identifying qualified educators
and public members who represent the geographic and ethnic diversity of the state and to meet
the eriteria for appointment established by statute,

Currently, of the seventeen (17) appointed Commissioners, the diversity is: 29% under-
represented persons (5); 71% Anglo-European (12); 59% male (10); and 41% female (7). This
compares to 2009-2010 as follows: 29% under-represented persons (3); 65% Anglo-European
(11); 59% male (10}; and 41% female (7).

Executive Director: The Executive Director is responsible for implementation of the Equal
Employment Opportunity policies and the oversight of adherence to Affirmative Action
principles. The Executive Director also oversees the implementation of agency policies which
reflect best practices with regard to hiring and workplace cultural inclusion. The Executive
Director 1s a Latina. The Commission establishes the performance expectations for the
Executive Director. It is expected the Executive Director make process on meeting the goals of
the Affirmative Action Plan and work with stakeholders in creating standards and practices that
support equitable treatment in pre-service programs and equitable education for Oregon students.

Agency Staff: The Commission employs a staff of 24 FTE (2.0 FTE are limited duration) in
accordance with the Department of Administrative Service’s Human Resource Services
Division. The agency interviews qualified applicants who are identified by TSPC recruitment
procedures as belonging to an under-represented group. The agency consists of 31% (8) males
and 69% (18) females.

Demographically, the staff is 7.7% African American; 4% Pacific Islander; 8% PWD; 4% Native
American; 11.5% Latino and 84% white. The agency has five management service staff
members who are 33% male and 20% being Latina (the female Executive Director). Two
persons on staff have an identified disability. Because of the agency’s small size, opportunities
arise with each vacancy to make a difference. The agency will continue to worl toward a more
diverse workforce by more active recruitment in the event of staff vacancies.

Managers and Supervisors are held responsibie for the implementation of the Afflrmative
Action Plan and compliance with policies and procedures. The Deputy Director is held
responsible for the recruitment and selection process. As the Affirmative Action representative,
he is responsible for conducting the selection process for new hires. Just in time training is
provided to supervisors and staff members involved in the hiring process. This training includes
discussion of agency goals related to creating a diverse workforce. All managers and a
significant number of employees have been involved in recent sefection processes and have
actively participated in the maintenance of the plan. The Executive Director holds all managers
and supervisors accountable through the performance evaluation process on achievement of the
goals of the Affirmative Action plan.

Affirmative Action Representative: The Deputly Director (Human Resource Manager,
Affirmative Action Representative) plays a key role in the development, implementation and
maintenance of the plan. He is involved in all selection processes, including developing
selection criteria, training of staff and managers in recruitment and selection of staff, conducting
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reference checks, investigation of any complaints, and recruitment outreach. The Deputy
Director is also responsible for overseeing and assisting the Executive Director in the effective
retention practices using the affirmative action policies. As stated previously, the Deputy
Director is responsible for conducting affirmative action training and information sessions for
management and staff. He is also responsible for investigating, addressing and resolving
complaints. Since the agency is small, the Executive Director, Deputy Director and the
Leadership team all accept responsibility for creating a welcoming environment for all
employces. The management team, along with the Affirmative Action Representative,
coordinates an armual staff retreat where goals are decisions for creating a positive work
environment for all employees. The Deputy Director (Affirmative Action Representative) is
considered top management because of the size of the agency. He is held accountable for
affirmative action results by the Executive Director in on-going discussions and during the
annual performance evaluation.

TSPC has two Spanish-bilingual individuals as a way to better serve the public. These
individuals have been an enormous help recently with new educators secking information from
the Commission. The Deputy Director is an expert in cultural competency and civil rights
training. We believe that we also must develop the cultural competency skills of the existing
staff. Training in this area is an agency commitment over the next biennium.

Workplace: The agency is committed to maintaining a workplace that is harassment free and
culturally inclusive.

V. Accomplishments for the 2009-2011 Biennium

The agency’s Employee Handbook which addresses affirmative action and equal employment
opportunity issues was updated. The agency encourages employees to attend professional
development related to cultural inclusion. At least three employees participated in workshops or
other training opportunities. One recent commission staff member is a faculty member in the
Oregon CFEE (Center for Equitable and Effective Leadership) which delivers a week long
seminar to educators (administrators, teachers and higher education faculty) on issues of white
privilege and cultural competency. [See:

http:/fwww lclark.edu/graduate/community _engagement/school transformation/equitable and ¢
ffective leadership/]

Beginning September 1, 2009, the commission requires a “Protecting Student and Civil Rights in
the Educational Environment” test for all new licensees. This test covers: state and federal civil

rights; equity in the educational environment; and professional standards of conducts (cthics). It

is the first of its kind in the nation.

Additionally, we continue to be active in working with local Oregon Indian Tribes on issues

refated to education, licensure and language saving measures through participate in the
Government-to-Government education cluster meetings.

()il)rarge
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TSPC also works closely with the Oregon Association of Latino Administrators (QALA) and the
Oregon Leadership Network (OLN). The agency executive director is active with the QLN’s
cquity leadership development activities and we are working actively with ODE to create
culturally inclusive evaluation tools for school district and school building administrative
leadership.

TSPC continues to work closely with higher education to increase the culturally inclusive
standards for both educators and teachers being prepared for education licensure in Oregon
(teachers, administrators, school counselors and school psychologists).

The agency has the only adopted “Alternative Assessment” system in the nation. We have
developed a process of review that allows candidates who have failed the licensure examination
to demonstrate subject-matter competency through demonstrated high quality of academic
coursework in the area. Candidates must submit a “B” average or better in the content area in
which they are seeking licensure. This allows second-language candidates who suffer from
adverse impacts on licensure testing to seek an alternative method of becoming licensed in a
valid and credible manner.

Progress: The agency has made progress in the hiring of a diverse workforce. During the past
year the agency reemployed two individuals of color and promoted a person into a leadership
role in the agency. The agency does not have a written retention strategy, but attempt to retain
all employees because of the cost of training and commitment to quality customer service. The
management team continually discusses the most important aspect of retention of employecs is
creating a positive work environment, through good training programs, transparency on
management decisions, focus on quality customer service and a supportive structure. This
approach is becoming one of the strengths of the agency. Another strength is the commitment to
quality equitable education for all students and what thal means for the agency.

V1. Program Analysis; Goals and Action Plan fox the 2011-2013 Biennium

Goals for the 2011-2013 biennium:

1. Complete the work on developing and implementing cultural competency and cultural
inclusion standards for all educators;

2. Review programs for implementation of cultural competency standards into all education
preparation areas: teaching; administration; school counseling and school psychology;

3. Continue to recruit diverse staff into agency vacancies, including promotion of diverse
staff;

4. Examine whether the ethics standards adequately address issues arising out of racism,
harassment and discrimination;

5. Continue work with higher education to implement cultural competency standards into
educator preparation programs; and

6. Continue work on agency staff cultural awareness.

7. Continue the evaluation of management on the achicvement of affirmative action goals
established by the agency.

Action Plan:

TPage
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1. The agency is meeting regularly with higher education and redrafting administrative rules
to accommodate the new preparation standards;

2. The agency is vigorously pursuing equal opportunities for vacancy candidates;

3. The agency is reviewing its content standards tests that appear to have a visible adverse
impact on under-represented education candidates and contracting with a testing company
that creates test with a significantly lower adverse impact;

4. Continue the promotion of cultural competency development of staff through professional
development;

5. Continue to involve staff in the achievement of goals by inclusion in the selection process
for vacancies;

6.  Continue to involve staff in the development of staff activities in the creating a “positive
work environment™ through team work and trainings.

Discussion of Current vs. Baseline Analysis for Parity

The G52E306U.CSV report indicates that TSPC is under-represented in the adminisirative
support area by 1.3% with POC, and 1.4% with women in the investigative and compliance
category. While TSPC has diverse representation in the administrative support and investigative
employment categories, it is recognized emphasis will be placed on unrepresented areas as
vacancies arise. In all other areas we meet the required goals.

VII.  Appendix A.
A Agency’s Policy Documentation
1. Agency Reasonable Accommodation Policy and Complaint Procedure Statement

Policy: The TSPC identified the following goals to develop and maintain a representative
workforce:

1. Include appropriate representation of females, under-represented populations, and
persons with disabilities in all job classifications. Make modifications and
accommodations that enable employees with disabilities to receive equal benefits and
privileges afforded other employees.

2. Provide equal employment opportunity for all applicants.

3. Represent the ethnic and geographic diversity of the state as well as the educational
positions and publics which have an inferest in the Commussion’s actions.

Procedure:

Step 1: Any person who requires a reasonable accommodation and believes they have been
unfairly denied such accommodation may submit a complaint to the supervisor of the person
making the decision to deny or to the Executive Director. This complaint must be submutted in
writing and contain the name and address of the person filing the complaint and briefly describe
the event.
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Step 2: The supervisor along with the Deputy Director will review the complaint, request for
accommodation, reason for denial and will make a decision to uphold or overturn the deciston.
The supervisor will make a decision within five working days of receiving the complaint.

Step 3: If the person filing the complaint is not satisfied with the decision of the supervisor, the
person filing the complaint may submit their complaint to the Bxecutive Director who will make
a decision to uphold or overturn the decision. The Executive Director may eleet to delegate this
responsibility to the Deputy Director. The Executive Director or designee will make a decision
within five working days of receiving the complaint.

Step 4: 1f the person filing the complaint is not satisfied with the decision of the Executive
Director, the person may submit his or her complaint to the Bureau of Labor and Industries or the
US Equal Employment Opportunity Commussion. Contact information will be provided by the
Fxecutive Director.

Retaliation-Absolutely no retaliation or adverse action in any form shall be taken against a client
or applicant for employment because he/she has filed a complaint alleging unfair denial of
reasonable accommodation. If is unacceptable and unlawful conduct for an agency employee to
retaliate against a complainant in any manner because he/she had filed a complaint, testified,
assisted, or participated in any manner in an investigation, proceeding or hearing conducted in
accordance with these procedures.

2. Agency Harassment Policy and Complaint Procedure

Policy: Harassment or discrimination of any employee, visitor, vendor, or customer of TSPC,
will not be tolerated. Workplace harassment is a form of offensive treatment or behavior, which
to a reasonable person creates an intimidating, hostile or abusive work environment. It may be
sexual, racial, religious or based on a person's age, disability, national origin or status as a
member of any protected class.

You should immediately notify your supervisor if you belicve you have been harassed. 1f you
are uncomfortable speaking to your supervisor about the harassment you may notify any
manager with whom you feel comfortable speaking.

¢ Sexual harassment includes any sexual advances, request for sexual favors, and other
unwelcome verbal, or physical conduct of a sexual nature.
¢ Sexuval harassment, and any other type of harassment includes:

(A) Submission to such conduct is made either explicitly, or implicitly a term or
condition of an individual’s employment; or
(B) Submission to or rejection of such conduct by an individual is used as the basis for
employment decisions affecting working environment.

¢ Such conduct has the purpose or effect of unreasonably interfering with an individual’s
work performance, or creating an intimidating, hostile, or offensive working environment

9iPage
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TSPC will not tolerate retaliation of any kind against employees, based upon their allegations
regarding discrimination or harassment. If employees or supervisors engage in harassment or
discrimination, they may be subject to immediate discipline, including possible termination.

Sexual harassment complaints should be made with accuracy and veracity.

Procedure:

For discrimination: Anyone who is subject to, or aware of, what he or she believes to be
employment-related discrimination may file a complaint with his or her immediate supervisor,
another manager, or with the Executive Director. The complaint should be written unless the
complainant, due to disability, is unable to file a written complaint. The complaint should be
filed with the agency within 30 calendar days of the alleged act. Complaints should include the
name of the complainant, the name of the persons alleged to have engaged in the prohibited
conduct, a specific and detailed description of the conduct that the employee believes is
discriminatory, and a description of the remedy the employee desires.

For harassment: Anyone who is subject to or is aware of harassing behavior should report that
information immediately to agency management, If at all possible, the report should be made
before the behavior becomes severe. The report may be made orally or in writing to the
employee’s immediate supervisor or to any other management staff member. If the employee
prefers, the report may be given to a manager outside that complainant's work unit or to the
Executive Director, All supervisors and managers will report complaints and incidents
imimediately to the Executive Director.

Investigation: The recipient of a discrimination or harassment complaint shall promptly
forward it to the Executive Director, who wilt coordinate, or delegate responsibility for
coordinating, the department's investigation in consultation with the affected employees'
supervisor, excluding any supervisor who is potentially part of the problem. The complaint will
be given prompt and thorough attention with an impartial investigation. 1f the complaint is
substantiated, immediate and appropriate corrective action will be taken. The affected parties
shall be informed that the investigation has concluded and that immediate appropriate corrective
action will be taken. All personnel can be assured that complaints will be taken seriously and
will be investigated as necessary. They will be dealt with in a discrete and confidential manner
to the extent possible.

Nothing in this process precludes any person {rom filing a formal grievance in accordance with
the Bureau of Labor and Industries (BOLI) or the Equal Employment Opportunity Commission
(EEOC)." Timelines for filing complaints with BOLI and the EEOC are different from those
established in this policy. Contact them directly for specific guidance on {iling a formal
grievance with them.

3. Employee and Training Poliey

"TSPC employees are unrepresented and therefore do not have a subject collective bargaining agreement.
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TSPC does not have an established training policy, but does budget for staff development during
each budget cycle. TSPC does promote staff training and development and provides support to
employee by flexing time, reimbursement for coursework directly related to their current
assigmment, and sponsorship at conference and trainings events.

4. Veterans Preference in Employment

TSPC supports employment of veterans. TSPC is a small agency and currently has no employees
mn active or reserved military status.

5. Other documentation in support of its affirmative action plan

TSPC has no other documentation to provide in support of its affirmative action plan.
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John A, Kitzhaber, M1, Governor

To: ATSPC Emplovees /

From: Vickie Chamberlain, Executive Director v}

Date: June 13,2011

Subject: Equal Employment Opportunity / Affirmative Action Plan

i1 is the policy of the Teacher Standards and Practices Commission that no person be subjected
to discrimination on the basis of race, national origin, religion, sex, age, disability, marital status
or sexual orfentation in any program, service or gactivity for which the Commission is responsible.
The Commission will comply with the requirements of state and federal law concerning
nondiscrimination and will strive by its actions to enhonce the dignity and worth of all persons.
Further, reasonable accommadation will be made for employees requiring such, upon request.

The Cormmission maintains a copy of the TSPC Affirmative Action Plan on the TSPC Web site,
and will make it available for managers and employees to review, upon request to the TSPC
Affirmative Action Gfficer, Keith Menk. Managers are expected to participate and encourage

others to participate in the agency’s activities designed to promote affirmative action,

All managemenl staff are expected to actively support recruitment and career development
programs Lo ensure equitable representation of uvnder-represented populations, women and
people with disabilities in all job classifications. It is also the responsibility of management
staff to ensure the work environment is free from any form of discriminatory harassment
and retaliation for fifing a complaint related to workplace concerns. Each manager's annual
performance appraisal will include an evaluation of their effectiveness in achieving action
goals and objectives,

Al employees have a responsibility to implement and adhere to the affirmative action plan.
All managers have a responsibility to manage thelr respective programs, functions and work
force in accordance with the principies, policies and prrocaduras of this plan and will be held
accountable for thelr perfarmance. To heip ensure organizational success, the TSPC
Director and the Leadership Circle will make necessary decisions and maonitor the
accomplishment of this plan on an ongeing basis, and make plan adjustments as necessary,

Any individuat who believes she or he has been discriminated against on the basis of a
protecled class (race, national origin, religious, sex, age, disability, marital status or sexual
orientation) may file a complaint in accordance with the Oregon Department of
Administrative Services statewide Discrimination and Harassmenl Free Workplace Policy
50.010.G61.

lune 13, 2011 i




Al TSPC Employees
June 9, 2011
Page Two

TSPC will note on appropriate public netices that complaints pertaining to the £qual
Employment Opportunity statutes are to be forwarded Lo:

Keith Menk

TSPC Affirmative Action/Equal Employment Opportunity Officer
465 Commercial Street NG

Salem, OR 97301

(503} 378-3757

Orto:

Oregon Bureau of Labor and Industries
800 CGregon 5L, Suite 1045

Portland, OR 97232

(971) 673-0761

For more information about the TSPC Empleyment Opportunity/Affirmative Action Plan,
please contact Keith Menk at the above-noted address and telephone number.

june 13, 2011



™\ DEPARTMENT OF
oy ADMINISTRATIVE
JSERVICES Statewide Policy

SUBJECT: ADA and Reasonable Accommadation in Employment NUMBER: 5(.020.10

DIVISION: Human Resource Services Division EFFECTIVE DATE: 6/7/10

APPROVED: Signature on file with Human Resource Services Division

POLICY
STATEMENT:

AUTHORITY:

APPLICABILITY:

ATTACHMENTS;

DEFINITIONS:

Policy: 50.020.10

Oregon state government follows the clear mandate in state law and the Americans with
Disabilities Act (ADA) of 1990, as amended by the ADA Amendments Act of 2008, to
remove barriers that prevent qualified people with disabilities from enjoying the same
employment opportunities that are availahle to people without disabilities.

Oregon state government provides equal access and equal opportunity in employment.
Its agencies do not discriminate based on disability. Oregon state government uses only
job-related standards, criteria, and methods of administration that are consistent with
business necessity. These standards, criteria and methods do not discriminate or
perpetuate discrimination based on disability.

According to OAR 105-040-0001 Equal Employment Opportunity and Affirmative Action,
Oregon state government takes positive steps to recruit, hire, train, and provide
reasonahle accommodation to applicants and employees with disabilities.

ORS 240.145; 240.240; 240.250; ORS 659A.103 -145; 243.305; 243.315; The Americans
with Disabilities Act (ADA) of 1930 as amended by the Americans with Disabilities Act
Amendments Act (ADAAA) of 2008; Civil Rights Act of 1991; and 42 U.5.C. §12101 et seq.

This policy applies to all state employees, including state temporary employees,
according fo provisions of federal and state faw.

ADA Accommodation Tool Kit

See State HR Policy 10.000.01 Definitions and OAR 105-010-0860
The following definitions apply to terms referenced in this policy and its attachments:

Americans with Disabilities Act {ADA) ~The ADA is a federal civil rights statute that
removes barriers that prevent qualified people with disahilities from enjoying the same
employment opportunities available {o people without disabilities. References to ADA
aiso refer to amendments to that Act.

Essential Functions - These include, but are not limited to, duties that are necessary
hecause:
o The primary reason the position exists is to perform these duties.
« A limited number of employees are available who can perform these duties.
« The incumbent is hired or retained to perform highly specialized duties.

A
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Policy: 50.020.10

Individual with a Disability — This term means a person to whom one or more of the
following apply:

e A person with a physical or mental impairment that substantially limits one or more of
the major life activities of such a person without regard to medications or other
assistive measures a person might use to efiminate or reduce the effect of
impairment.

s A person with a record of such an impairment

» A person regarded as having such impairment.

Major Life Activities — This term means the basic activities the average person in the
general population can perform with little or no difficulty. These including breathing;
walking;

hearing; thinking; concentrating; seeing; communicating; speaking; reading; learning;
eating; self-care; performing manuai tasks such as reaching, bending, standing and
lifting; sleeping; or working (working in general, not the ability to perform a specific job).
The term also includes but not limited to “major bodily functions,” such as functions of
the

immune system, normal cell growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.

Physical or Mental impairment — This term refers to any of the following:

s Physiological disorder, condition, cosmetic disfigurement, or anatomical loss that
affects one or more hodily systems, including neurological, musculoskeletal, special
sense organs, respiratory, cardiovascular or reproductive

= Mental or psychological disorder including but not limited to mental retardation,
organic brain syndrome, emotional or mental iliness or specific learning disability

¢ Disease or condition including orthopedic, visual, speech and hearing impairment,
cerebral palsy, epilepsy, muscular dystrophy, muitiple sclerosis, cancer, heart
disease, diabetes, HIV disease or alcoholism

e Any other physical or mental impairment listed under the ADA.

Qualified Person ~ This term means a person who has the personal and professional
attributes, including skKill, experience, education, physical and mental ability, medical,
safety and ‘

other requirements to hold the position.

“Quralified person” does not include people who currently engage in illegal use of drugs.
A person may qualify, however, if he or she is currently enrolled in or has completed a
rehabilitation program, and continues to abstain from illegal use of drugs.

Reasonable Accommodation — This term means change or adjustment to a job or work
environment that enables a qualified employee with a disability to perform the essential
functions of a job, or enjoy the henefits and privileges of employment equal to those
enjoyed by

employees who have no disabilities. “Reasonable accommodation” does not include
modifications or adjustments that cause an undue hardship o the agency.

“Reasonable accommodation” does not mean providing personal auxiliary aids or
services, such as service dogs or hearing aids that person uses both on and off the ioh.

A reasaonable accommodation does not include lowering production standards,

promoting or assigning an employee to a higher-paying job, creating a position or
reassigning essential functions to another worker.
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Undue Hardship - This term means significant difficulty or expense. Whether a particular
accommodation imposes undue hardship is determined on a case-hy-case basis, with
consideration of such factors as the following:

e The nature and cost of the accommodation needed

 The agency’s size, employee’s official worksite, and financial resources

« The agency’s operation, structure, functions, and geographic separateness

» The agency’s administrative or fiscal relationship to its facility responding to the

accommodation request and to the other state agencies
o The impact of the accommodation on the operation of the agency or its facility.

POLICY

{1) Each state agency director or authorized designee (agency) administers State HR Policy 50.020.10 as the
agency's policy. Compliance with the ADA is mandatory.

{a) Each agency identifies an ADA Coordinator for the agency to coordinate ADA accommodation requests
and function as an agency resource on ADA matters.

(b) Each agency develops and follows its own procedures for receiving, processing and documenting
accommodation requests under this policy. The attached tool kit will assist in this process.

{2) An employee may request an accommodation under this policy by following agency procedures.

{3) The agency must review and respond in a timely manner to each request for accommodation. The agency
must engage in an interactive dialogue with the employee to determine whether the accommeodation is
necessary and will he effective.

(4) Each accommodation is unigue to the person, the disability and the nature of the job. No specific form of
accommodation can guarantee success for all people in any particular job. The agency must give primary
consideration to the specific accommodation requested by the employee. Through the interactive process the
agency may identify and provide an alternative accommodation.

(5} The duty to provide reasonable accommodation is ongoing. The agency and the employee must engage in the
interactive process again if an accommodation proves ineffective.

(6) The agency may deny an accommodation if it is not effective, if it will cause undue hardship to the agency,
or if the agency Identifies imminent physical harm or risk. The undue hardship exception is available only
after careful consideration. The agency must consider alternative accommodations, should a requested
accommodation pose undue hardship.

(7) Federal and state law prohibit retaliation against an employee with respect to hiring or any other term or

condition of employment because the employee asked about, requested, or was previcusly accommodated
under the ADA,

A3
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POLICY
STATEMENT:

AUTHORITY:

APPLICABILITY;

ATTACHMENTS:

DEFINITIONS:

| Policy: 50.010.01

The State of Oregon is committed to a discrimination and harassment free work
environment. This policy outlines types of prohibited conduct and procedures for
reporting and investigating prohibited conduct.

ORS 174.100, 240.086(1); 240.145(3); 240.250; 240.316(4);, 240.321; 240.555; 240.560;
658A.029; 659A.030; Title VI, Civit Rights Act of 1964, Executive Order EO-93-05;
Rehabilitation Act of 1973; Employment Act of 1967; Americans with Disabilities Act of 1980;
and 29 CFR §37.

All employees, state temporary employees and volunteers.
None

See also HRSD State Policy 10.000.01, Definitions; and OAR 105-010-0000

Collective Bargaining Agreement (CBA): A written agreement between the State of Oregon,
(Department of Administrative Services) and a labor union. References to CBAs contained in
this pelicy are applicable only to employees covered by a CBA,

Complainant: A person or persons allegedly subjected to discrimination, workplace
harassment or sexual harassment.

Contractor: For the purpose of this policy, a contractor is an individual or business with whom
the State of Oregen has entered into an agreement or contract fo provide goods or services.
Qualified rehabilitation facilities who by contract provide temporary workers to siate agencies
are considered confractors. Contractors are nof subject to ORS 240 but must comply with all
federal and state laws.

Discrimination: Making employment decisions related to hiring, firing, transferring, promoting,
demoling, benefits, compensation, and other terms and conditions of employment, based en or
because of an employee’s protected class status,

Employee: Any person employed by the state in one of the fellowing capacilies: management
service, unclassified executive service, unclassified or classified unrepresented service,
unclassified or ctassified represented service, or represented or unrepresented temporary
service. For the purpese of this policy, this definition includes hoard and commission members,
and individuals who volunteer their services on behalf of state government.

Higher Standard: Applies o managers and supervisors. Proactively taking an affirmative
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posture to create and maintain a discrimination and harassment free workpiace.

Manager/Supervisor:  Those who supervise or have authority or influence lo effect
emplioyment decisions.

Protected Class Under Federal Law: Race; color; national origin; sex (includes pregnancy-
related conditions); religion; age (40 and older); disability; a person who uses leave covered by
the Federal Family and Medical Leave Act; a person who uses Military Leave; a person who
associates with a protected class; a person who opposes unlawfut employment practices, files a
complaint or testifies about violations or possible violations; and any other protecled class as
defined by federal law,

Protected Class Under Oregon State Law: Al Federally protected classes, plus: age {18 and
oider); physica! or mental disability; injured worker; a person who uses leave covered by the
Oregon Family Leave Act; marital status; family relationship; sexual orientation; whistleblower;
expunged juvenile record; and any other protected class as defined by state law.

Sexual Harassment: Sexual harassment is unwelcome, unwanied, or offensive sexual
advances, requests for sexual favors, and other verbat or physical conduct of a sexual nature
when:

1) Submission to such conduct is made either explicitly or implicitly a term or condition of the
individuai's employment, or is used as a basis for any employment decision (granting leave
requests, promotion, favorable performance appraisal, etc.}; or

2) Such condust is unwelcome, unwanted or offensive and has the purpose or effect of
unreasonably interfering with an individual’s work performance or creating an iniimidating,
hostile or offensive working envirorment.

txamples of sexual harassment include hut are not limited to: uhwelcome, unwanted, or
offensive fouching or physical contact of a sexual nature, such as, closeness, impeding or
nlocking movement, assaulting or pinching; geslures; innuendoes; teasing, jokes, and other
sexual falk; intimate inquiries; persistent unwanted courling; sexist put-downs or insults,
epithets; slurs; or derogatory comments.

Sexual Orientation under Oregon State Law: An individual's aclual or perceived
heterosexualily, homosexuality, bisexuality or gender identity, regardiess of whether the
individual's gender identity, appearance, expression or behavior differs from that traditionally
associated with the individual's sex at birth.

Workplace Harassment: Unwelcome, unwanted or offensive conduct based on or because of
an employee's protected class status.

Harassment may occur between a manager/supervisor and a subordinate, belween
employees, and among non-empioyees who have business contact with employees. A
complainant does not have to be the person harassed, but could be a persen affected by the
offensive conduct.

Examples of harassing behavior inciude, but are not limited {o, derogatery remarks, slurs and
jokes about a person’s protected class status.

AL
| Policy: 50.010.01 20f5 Effective: 01/25/08




DAS Statewide Policy
Policy title: Discrimination and Harassment Free Workplace 50.010.01

{1)The State of Oregon is committed to a discrimination and harassment free work environment. This policy
outlines types of prohibited conduct and procedures for reporting and investigating prohibited conduct.

{a)} Discrimination, Workplace Harassment and Sexual Harassment, The State of Oregon provides a work
environment free from unlawful discrimination or workplace harassment based on or because of an
employee's profected class status. Additionally, the state of Oregon provides a work environment free from
sexual harassment. Employees at every level of the organization, including state temporary employees and
volunteers, must conduct themselves in a business-like and professional manner at alf times and not engage
in any form of discrimination, workplace harassment or sexual harassment.

{b

—

Higher Standard. Managers/supervisors are held to a higher standard and are expected to take a proactive
stance to ensure the integrity of the work environment. Managers/supervisors must exercise reasonable care
to prevent and promptly correct any discrimination, workplace harassment or sexual harassment they know
about or should know about.

{c} Reporting. Anyane who is subject to or aware of what he or she believes to be discrimination, workplace
harassment, or sexual harassment should report that behavior fo the employee's immediate supervisor,
another manager, or the agency, board, or commission Human Resource section, Fxecutive Director, or chair,
as applicable. A report of discrimination, workplace harassment or sexual harassment is considered a
complaint. A supervisor or manager receiving a complaint should promptly notify the Human Resource
section, Executive Director, or chair, as applicable.

(A) A complaint may be made orally or in writing.
{B} A complaint must be filed within one year of the occurrence.
{C) An oral or written complaint should contain the following:

{1} the name of the person filing the report;

(iiy the name of the complainant;

(i} the names of all parties involved, including withesses;

(v) @ specific and detailed description of the conducl or action that the employee believes is
discriminafory or harassing;

(v} the date or time period in which the alleged conduct occurred; and

(vi) a description of the remedy the employee desires.

—
o

Other Reporting Options.  Nothing in this policy prevents any person from filing a formal grievance in
accordance with a CBA, or a formal complaint with the Bureau of Labor and Industries {BOLI) or the Equal
Empioyment Gpportunity Commission {EEOQC) or if applicable, the United States Department of Labor
(USBOL) Civil Rights Center. However, some CBAs require an employee to choose between the compiaint
procedure outiined in the CBA and filing-a BOL! or EEZ0C complaint.

{e) Filing_a Report with the USDOL Civil Rights Center. An employee whose position is funded by the
Oregon Workforce Investment Act (WIA), such as employees of the Oregon Workforce One-stop
System, may file a complaint under the WIA, Methods of Administration (MOA) with the State of
Oregon WIA, MOA Equal Opportunity Officer or directly through the USDOL, Civil Rights Center. The
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complaint must be writtem, signed and filed within 180 days of when the alleged discrimination or
harassment ocecurred,

{f) Investigation. The agency, board, or commission Human Resource section, Executive Director, or chair, as
applicable, will coordinate and conduct or delegate responsibility for coordinating and conducting an
investigation.

(A) All complaints will be taken seriously and an investigation will be initiated as quickly as possibie.

B) The agency, board or commission may need to take steps to ensure employees are protected from further
Y Y
potential discrimination or harassment.

(C) Complaints will be dealt with in a discreet and confidential manner, to the extent possible.

(D) All parties are expected to cooperate with the investigation and keep information regarding the
investigation confidentiat.

(F) The agency, board or commission will notify the accused and all witnesses that retafialing against a
person for making a report of discrimination, workplace harassment or sexual harassment will not be
tolerated.

(F) The agency, board or commission will notify the complainant and the accused when the investigation is
concluded.

(G) immediate and appropriate action will be taken if a complaint is substantiated.

(H) The agency, board or commission will inform the complainant if any part of a complaird is subsiantiated
and that action has been laken. The complainant will not be given the specifics of the action.

(1) The complainant and the accused will be nolified by the agency, board or commission if a complaint is not
substantiated.

| (g) Penalties, Conductin violation of this policy will nol be lolerated.

(A) Empioyees engaging in conduct in violation of this policy may be subject to disciplinary action up o and
inctuding dismissal.

(R) State {emporary employees and volunteers who engage in conduct in violation of this policy may be
subject to termination of their working or volunteer relationship with the agency, board or commission,

(C) An agency, board or commission may be liable for discrimination, workplace harassment or sexual
harassment if it knows of or should know of conduct in violation of this policy and fails to take prompt,
appropriate action.

(D) Managers and supervisors who know or shouid know of conduct in violation of this policy and who fail to
report such behavior or fail to take prompt, appropriate action may be subject to disciplinary action up to
and including dismissal.

(E) An employee who engages in harassment of other employees while away from the workplace and outside
of working hours may be subject to the provisions of this policy if that cenduct has a negative impact on
the work environment and/or working relationships.

(F) if a complaint involves the conduct of a conlracted employee or a conlractor, the agency, board, or
commission Human Resource section, Exacutive Director, chair, or designee must inform the contractor

AT
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of theproblebevioi p, rriae actn. T

(G) if a complaint involves the conduct of a client, customer, or visitor, the agency, board or commission
should follow its own internal procedures and take prompt, appropriate action.

[ (h) Retaliation. This policy prohibits retaliation against employees who file a complaint, participate in an
investigation, or report observing discrimination, workplace harassment or sexual harassment.

(A) Employees who believe they have been retaliated against because they filed a complaini, participated in
an investigation, or reported observing discrimination, workplace harassment or sexusl harassment,
should report this behavior to the employee’s supervisor, another manager, ihe Human Resource
section, the Executive Director, or the chair, as applicable. Complaints of retaliation will be investigated
promptly.

(B} Empioyees who viclate this policy by retaliating against others may be subject to disciplinary action, up to
and including dismissal.

(C) State temporary employees and volunteers who retaliate against others may be subject to termination of
their working or volunteer relationship with the agency, board or commission.

{i} Policy Notification. Ali employees including state temporary employees and volunteers shall:

{A) be given a copy or the location of Statewide Policy 50.010.01, Discrimination and Harassment Free
Workplace;

(8) be given directions to read the policy,
(C) be provided an opportunity to ask questions and have their questions answered: and

(D} sign an acknowledgement indicating the employee read the policy and had the opportunity to ask
questions.

(i) Signed acknowledgements are kept on file at the agency, board or commission.

(1) Performance Measure: Percent of employees informed of Pelicy £0.010.01, prohibited behavior and
reporiing procedures.

Performance Standard: $00%

{2) Performance Measure: Percent of complaints where prompt, appropriate action is taken following
investigation of a substantiated complaint.

Performance Standard: 100%
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POLICY
STATEMENT:

AUTHORITY:

APPLICABILITY:

APPROVED: Signature on file with the Human Resource Services Division

ATTACHMENTS:

DEFINITIONS.

Policy: 50.010.03

It is the policy of the State of Oregon to create and maintain a work environment
that is respectful, professional and free from inappropriate workplace behavior.

ORS 240.145 and ORS 240.250
All employees, including state temporary employees

N/A

See also HRSD State Policy 10.0600.01, Definitions; and OAR 105-010-0000
Agency: Refers to state agencies, boards and commissions

Professional Workplace Behavior: Supporting the values and mission of the State of
Oregon and the agency, building positive relationships with others, communicating in a
respectful manner, holding oneself accountable and pursuing change within the
sysiem.

Inappropriate Workplace Behavior: Unwelcome or unwanted conduct or behavior
that causes a negative impact or disruption to the workplace or the business of the
state, or results in the erosion of employee morale and is_nol associated with_an
employee’s protecied class status.

Examples of inappropriate workplace behavior include but are not limited fo,
comments or behaviors of an individual or group that disparage, demean or show
disrespect for another employee, a manager, a subordinate, a customer, a contractor
or a visitor in the workplace.

Inappropriate  workplace behavior does not include actions of performance
management such as supervisor insfructions, expectations or feedback,
adminisiering of disciplinary actions, or investigatory meetings.

Inappropriate workplace behavior does not include assigned, requested or unsolicited
constructive peer feedback on projects or work,

Protected Class Under Federal Law: Race; color, national origin, sex (includes
pregnancy-related conditions); religion; age {40 and older); disabifity; a person who
uses leave coverad by the Federal Family and Medical Leave Act; a person who uses
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| who associates with a procted classa person who opses '
unfawful employment practices, files a complaint or testifies about viclations or possible
violations; and any other protected class as defined by federal law.,

Protected Class Under Oregon State Law: All Federally protected classes, plus:
age (18 and older), physical or mental disability; injured worker; a person whao uses
leave covered by the Oregon Family Leave Act, marital status; family relationship;
sexual orientation; whistleblower; expunged juvenile record; and any other profected
clase as defined by state law.

POLICY

(1) It is the policy of the State of Oregon {o create and maintain a work environment that is respectful,
professional and free from inappropriate workplace behavior.

(a) Conduct Employees at every level of the agency should foster an environment thai encourages
professionalism and discourages disrespectful behavior. All employees are expected to behave
respectfully and professionally and refrain from engaging in inappropriate workplace hehavior.

(b} Addressing Inappropriate Workplace Behavior

(A} Supervisors must address inappropriate hehavior that they observe or experience and should do
30 as close o the time of the occurrence as possible and appropriate.

(B} If an employee observes or experiences inappropriate workplace behavior and the employee feels
comfortable in doing so, they should:

(i) redirect inappropriate conversations or behavior to workplace business; and/or

(i} telf an offending employee his/her behavior is offensive and ask him/her fo stop.

{¢) Reporting Inappropriate Workplace Behavior

{(AY An employee shouid report inappropriate workplace behavior he/she experiences or observes to
hisfher immediate supervisor as scon as practicable, If the employee’s immediate supervisor is
the one engaging in the inappropriate behavior, the employee should report the behavior to upper
management, the agency head or Human Resocurce section, as soon as practicable. The report
may be made orally or in writing.

(B) if past practice exists in the agency, an employee who is represented by a fabor union may have
a union representative present during regular work hours, when reporting inappropriate workplace
behavior and through the process set forth in this policy. The union representative must not be a
witness or party to the investigation.

(C) Reporling behavior or conduct directed toward an employee because of his/her protected class
status is addressed in DAS Statewide Policy 50.010.01, Discrimination and Harassment Free
Workplace.

(d) Responding to a Report of Inappropriate Workplace Behavior Inappropriate workplace behavior
must be addressed and corrected hefore it becomes pervasive, causes further workplace disruption
or lowers employee morale. Unless the agency decides otherwise, the supervisor of the employee
allegedly engaging in the inappropriate workplace behavior must investigate the report as scon as
possible.
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(e) Consequences

(A) Any employee found to have engaged in inappropriate workplace behavior, will be counseled, or,
depending on the severity of the behavior, may be subject to discipline, up to and including
dismissal.

(B) A supervisor who fails to address inappropriate behavior, wiil be counseled, or, depending on the
severity of the behavior, may be subject to disciplinary action, up to and including dismissal.

(f) Retaliation Retaliating against someone for reporting or addressing inappropriate workplace
behavior is prohibited. The agency will investigate repotts of retaliation. Any employee found to have
engaged in retaliation may be subject to discipline, up to and including dismissal.

A1
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105-040-0015
Veteran's Preference in Employment

Applicability: Recruitment and selection processes for all State of Oregon positions in agencies
subject to ORS 240, State Personnel Relations Law, inchiding but not Hmited to promotional
opportunitics.

(1) Definitions: (See also HRSD Rule 105-010-0000 Definitions Applicable Generally to
Personnel Rules and Policies.)

(a) Initial Application Screening: An agency’s process of determining whether an applicant
meets the minimum and special qualifications for a position. An Initial Application Screening
may also include an evaluation of skills or grading of supplemental fest questions if required on
the recruiting announcement,

{b) Application Examination: The selection process utilized by an agency afler Initial
Application Screentng. This sclection process includes, but is not limited to, formal testing or
other assessments resulting in a score as well as un-scored examinations such as interviews and
reference checks.

(c) Veteran and Disabled Veteran: As defined by ORS 408.225 and 408.235.

(2) Application of preference points upon Initial Application Screening: Qualifying Veterans and
Disabled Veterans receive preference points as follows;

(a) Five Veteran’s Preference points are added upon Initial Application Screening when an
applicant submits as verification of eligibility a copy of the Certificate of Release or Discharge
from Active Duty (DD Form 214 or 215}, or a letter from the US Department of Veteran’s
Affairs indicating the applicant recelves a non-service connected pension with the State of
Oregon Application; or

(b) Ten Disabled Veteran’s points are added upon Initial Application Screening when an
applicant submits as verification of eligibility a copy of the Certificate of Release or Discharge
from Active Duty (DD Form 214 or 215) with the State of Oregon Application. Disabled
Veterans must also submit a copy of their Veleran’s disability preference letter from the US
Department of Veteran Aflairs, unless the information is included in the DD Form 214 or 215.

(c) Veteran’s and Disabled Veteran’s preference poinis are not added when a Veteran or
Disabled Veteran fails to meet the minimum or the special qualifications for a position.

(3} Following an Initial Application Screening the agency generates a list of qualified applicants
to consider for Appeintment. An Appointing Authority or designee may then:

(a) Determine whether or not to interview all applicants who meet the minimum and special
qualifications of the position (inchuding all Veterans and Disabled Veterans); or

A2



(b) Select a group of Veteran and Disabled Veteran applicants who most closely match the
agency’s pugposes in filling the position. This group of applicants may be considered along with
non-veteran applicants who closely match the purposes of the agency in {illing the position as
determined by:

(A) Scored Application Examinations (including scored interviews): If an agency utilizes, after
an Initial Application Screening, a scored Application Examination fo determine whom to
consider further for Appointment, the agency will add (based on a 100-point scale) {ive points to
a Veteran’s score or 10 points to a Disabled Veteran’s score or;

(B) Un-scored Application Examinations: Un-scored Application Examinations done by sorting
into levels (such as “unsatisfactory,” “satisfactory,” “excellent”) based on desired atiributes or
other criteria for further consideration will be accomplished by:

(1) Advancing the application of a Veteran one level;
(i1) Advancing an application of a Disabled Veteran iwo levels.

(4) Preference in un-scored interviews: A Veteran or Disabled Veteran who, in the judgment of
the Appointing Authority or designee, meets all or substantially all of the agency’s purposes in
{illing the position will continue to be considered for Appointment.

(5) If a Veteran or Disabled Veteran has been determined to be equal to the top applicant or
applicants for a position by the Appointing Authority or designee then the Veteran or Disabled
Veteran is ranked more highly than non-veteran applicants and, a Disabled Veteran is ranked
more highly than non-veteran and Veteran applicants.

(6) Preference described in Sections 2 through 5 of this rule 18 not a requirement to appoint a
Veteran or Disabled Veteran to a position. An agency may base a decision not to appeint the
Veteran or Risabled Veteran solely on the Veteran’s or Disabled Vetleran’s merits or
gualifications.

(7) A Veteran or a Disabled Veteran applicant not appointed to a position may request an
explanation from: the agency. The request must be in writing and be sent within 30 calendar days
of the date the Veteran or Disabled Veteran was nofified that they were not selected. The agency
will respond in writing with the reasons for not appeinting the Veteran or Disabled Veteran.

TED. NOTE: Forms referenced are available from the agency.]
Stat. Auth: ORS 240.145(3) & 240.250
Stats. Implemented: ORS 408.225, 408.230 & 408.235

Hist.: HRSD 3-2007(Temp), £ & cert ef. 9-5-07 thru 3-3-08; HRSD 1-2008, 1. 2-27-08, cert. ef.
3.1-08; IIRSD 3-2009, [0 12-30-09, cert. ef. 1-1-10
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Prohibited Employment Policies/Practices

Under the faws enforced by EEOC, it is illegal to discriminate against someone (applicant or employee) because of
that person’s race, color, refigion, sex (including pregnancy), naticnal origin, age (40 or older), disability or genetic
information. It is also illegal to retaliate against a person because he or she compiained about discrimination, filed a
charge of discrimination, or pariicipated in an employment discrimination investigation or lawsuit,

The law forbids discrimination in every aspect of employment.

The laws enforced by EECC prohibil an employer or other covered eniity from using neuiral employment poficies
and practices that have a disproportionately negative effect on applicants or employees of a particular race, color,
religion, sex {including pregnancy), or national origin, or on an individual with a disability or class of individuals with
disabilities, if the polices or practices at issue are not job-related and necessary to the operation of the business.
The laws enforced by EEOC also prohihit an employer from using neutral employment policies and practices that
have a disproporlionately negative impact cn applicants or employees age 40 or older, if the policies or practices at
issue are nol based on a reasonabie factor other than age.

Job Advertisemenis

It is iliegal for an employer to publish a job advertisement that shows a preference for or discourages someane from
applying for a job because of his or her race, color, refigion, sex {including pregnancy), national origir, age (40 or
older}, disability or genetic information.

For example, & help-wanted ad that seeks "females” or "recent college graduates™ may discourage men and people
over 40 from applying and may violate the law.

Recruitment

fis also illegal for an employer to recrult new empioyees in a way that discriminales against them because of their
race, color, religion, sex (including pregnancy), nationat origin, age (40 or older), disability or genetic information.

For example, an employer's reliance on word-of-mouth recruitment by its mostly Hispanic work force may violate the
law if the resuit is that almost all new hires are Hispanic.

Application & Hiring

itis Hlegal for an employer 10 discrirninale againsl a job applicant because of his or her race, color, religion, sex
(including pregrancy), national origin, age (40 or older}, disabitity or genetic information. For example, an employer
may not refuse fo give employment applications to people of a cerlain race.

An employer may nol base hiring decisions on stereatypes and assumptions about a person's race, color, religion,
sex (including pregnancy), national origin, age (40 or older), disabiiity or genetic information.

if an employer requires job applicants to lake a test, ihe test must be necessary and related to the job and the
employer may not exclude peopte of a particular race, color, religion, sex (including pregnancy), national origin, or
individuals with disabiiities. In addition, the employer may nol use a test that excludes applicanis age 40 or oider if
the test is not based on a reasonable factor other than age.

If a job applicant with a disability needs an accommodation (such as a sign language interpreter) 1o apply for a job,
the employer is required to provide the accommodation, so long as the accommodation does not cause the
employer significant difficulty or expense,

Job Referrals

Itis iltegal for an employer, employment agency or union lo take into account a person's race, color, religion, sex
{including pregnancy), national origin, age (40 or older), disability or genetic informalion when making decisions
aboul job referrals,

Job Assignments & Promotions

I is iflegal for an employer to make decisions about job assignments and promotions based on an employee's race,
coler, refigion, sex {including pregnancy), national origin, age (40 or older), disabifity or genetic information. Far
example, an employer may not give preference 1o employees of a certain race when making shift assignments and
may nol segregale employees of a particular national origin from other employeas or from customers.
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An employer may not base assignment and promotion decisions on stereotypes and assumptions about a person's
race, color, religion, sex (including pregnancy}, national origin, age (40 or older), disability or genetic information.

If an employer requires employees to take & test before making decisions about assignments or promotions, the
test may not exclude people of a particular race, color, religion, sex (including pregnancy), or national origin, or
individuals with disabilities, unless the employer can show that the test is necessary and related to the job. in
addition, the employer may not use a test thal excludes employees age 40 or older if the test is not based on a
reasonable factor other than age.

Pay And Benefits

Itis illegal for an employer to discriminate against an employee in the payment of wages or employee benefits on
the bases of race, color, religion, sex (including pregnancy), nationat origin, age (40 or older), disability or genetic
information, Employee benefils include sick and vacation leave, insurance, access to overtime as well as overtime
pay, and retirement programs. For example, an employer many not pay Hispanic workers less than African-
American workers because of their national origin, and men and women in the same workplace must be given equal
pay for equal work.

in some situations, an employer may be aliowed to reduce some employee benefits for older workers, but only if the
cost of providing the reduced benefits is the same as the cost of providing benefits to younger warkers,

Discipline & Discharge

An empioyer may not take into account a person's race, color, religion, sex (including pregnancy), national origin,
age (40 or older), disability or genetic information when making decisions about discipline or discharge. For
sxampte, if two employees commit a similar offense, an employer many not discipline them differently because of
their race, color, religion, sex (including pregnancy), national origin, age {40 or oider), disability or genetic
informaticn.

When deciding which employees will be taid off, an employer may not choose the oldest workers because of their
age.

Ermployers also may not discriminale when deciding which workers 1o recall after a layoff.

Employment References

It is illegal for an employer to give a negative or false amployment reference {or refuse to give a reference) because
of & parson's race, color, religion, sex (including pregnancy), nalional origin, age (40 or older), disability or genetic
information.

Reasonable Accommodation & Disability

The law requires that an employer provide reasonable accomimodation Lo an employee or job applicant with a
disability, unless deing so would cause significant difficulty or expense for the employer.

A reasonable accommodation is any change in the workptace {or in the ways lhings are usually done) fo help a
person with a disability apply for a job, perform the duties of a job, or enjoy the benefits and privileges of
employment.

Reasonable accommodation might include, for example, providing a ramp for a wheelchalr user or providing a
reader or interpreter for a blind or deat employee or applicant.

Reasonable Accommodation & Religion

The law requires an employer {o reasonably accommodale an employee's religious beliefs or praclices, unless
doing so wouid cause difficulty or expense for the employer, This means an employer may have to make
reaschable adjustments al worl that will alow the employee o praclice his or har religion, such as allowing an
empioyee to voluntarily swap shifts with a co- worker so that he or she can attend religious services.

Training & Apprenticeship Programs

Itis iflegal for a training or apprenticeship program 1o discriminate on the bases of race, color, religion, sex
including pregnancy), nalional origin, age (40 or oider), disability or genetic information. For example, an employer
may not deny training opportunities to African-American employees because of their race.
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In some situations, an employer may be allowed to set age limits for paricipation in an apprenticeship program.

Harassment

itls Hlegal to harass an employee because of race, color, religion, sex (including pregnancy), national origin, age
{40 or older), disability or genetic information.

It is also illegal to harass someone because they have complained about discrimination, fited a charge of
discrimination, or participated in an employment discrimination investigation or lawsuit,

Harassment can take the form of slurs, graffiti, offensive or derogatory comments, or other verbal or physical
conduct. Sexual harassment {including unwelcome sexual advances, requests for sexual favors, and other conduct
of a sexual pature) is also unlawful. Although the law does not prohibit simple teasing, offhand comments, or
isolaied incidents that are not very serious, harassment is illegal if i{ is so frequent or severe that it creates a hostile
or offensive work environment or if i resulls in an adverse employment decision (such as the victim being fired or
demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Harassment outside of the workplace may aiso be illegal if there is a link with the workplace. For example, if a
supervisor harasses an employee while driving the employee 1o a meeting.

Read more about harassment.

Terms & Conditions Of Employment

The law makes it #legal for an employer 1o make any employment decision because of a person's race, color,
religion, sex (including pregnancy), national origin, age (40 or older), disabiiily or genetic information. That means
an employer may not discriminate when it comes to such things as hiring, firing, promotions, and pay. i also means
an employer may not diseriminate, for example, when granting breaks, approving leave, assigning work stations, or
selling any clher term or condition of empioyment - however smatl.

Pre-Employment Inquiries (General)

As a general rule, the information obtained and requested through the pre-employment process should be limited to
those essential for determining if a person is qualified for the job; whereas, information regarding race, sex, national
origin, age, and religion are irrelevant in such determinations.

Employers are explicitly prohibited from making pre-employment inguiries about disability,

Although state and federal equal opportunity laws do not clearly forbid employers from making pre-employment
inquiries that relale to, or disproportionately screan out members based on race, color, sex, national origin, religion,
or age, such inquiries may be used as evidence of an employer's intent {o diseriminate unless the questions asked
can be justified by some business purpose.

Therefore, inquiries about organizations, clubs, societles, angd lodges of which an applicant may be a member or
any other questions, which may indicate the applicant's race, sex, national origin, disability status, age, religion,
color or ancestry if answered, should generally be avoided.

Similarly, employers should not ask for a pholograph of an applicant. If needed for identification purposes, a
pholograph may be obiained after an offer of employment is made and accepted.

Pre-Employment Inquiries and:
Race
Height & Weight

Credit Raling Or Econgmic Status

Religious Affitiation Or Beliefs
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Citizenship

Marital Status, Number Qf Children

Gender
Arrest & Conviclion

Securitv/Background Checks For Cedain Religious Or_Ethnic Grouns

Disability

Medical Questions & Examinations

Dress Code

In general, an employer may esiablish a dress code which appiies to all employees or employees within certain job
categories. There are a few possible exceptions.

A dress code must not treat some employees iess favorably because of their national origin, For example, a dress
code that prohibits certain kinds of ethnic dress, such as tradiionat African or East Indian attire, but otherwise
permits casual dress would treat some employees less faverably because of their nationat origin,

An employer may require all workers to follow a uniform dress code even if the dress code conflicts with some
workers' ethnic beliefs or practices.

If the dress code conflicts with an employee's religious practices and the employee requests an accommadation,
the employer must modify the dress code or permit an exceplion to the dress code unless doing so would result in
undue hardship. Similarly, if an employee requests an accommodation to the dress code because of his disability,
the empleyer must medify the dress code or permit an exception to the dress code, unless doing so would result in
undue hardship.

If an empioyee needs to modily a dress requirement because of a disability, the employer may need to grant that
employee a reasonable accommodation.

Constructive Discharge/Forced To Resign

Discriminatory practices under the laws EEGC enforces also include constructive discharge or forcing an employee
to resign by making the work environment so intolerable a reasenable person would not be able to stay.
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Age Discrimination

The Age Discrimination in Emplovment Act of 1967 {ADEA) protects individuals who are 40 years of age or older
from employment discrimination based on age. The ADEA's protections apply to hoth employees and job
applicants. Under the ADEA, it is unlawful to discriminate against a person because of his/her age with respect o
any term, condition, or privilege of employment, including hixing, firing, promotion, layoff, compensation, benefits,
job assignments, and training. The ADEA permits employers to favor older workers based on age even when doing
so adversely affects a younger worker who is 40 or older.

It is also unlawful to retaliale against an individual for opposing employment practices that discriminate based on
age of for filing an age discrimination charge, testifying, or participating in any way in an investigation, procseding,
or iitigation under the ADEA.

The ADEA applies to employers with 20 or more employees, including state and local governments. It also applies
to employment agencies and labor organizations, as well as to the federal government. ADEA protections include:

Apprenticeship Programs

Itis generally unlawful for apprenticeship programs, including jeint labor-management apprenticeship
programs, to discriminate on the basis of an individual's age. Age limitations in apprenticeship programs
are valid only if they fall within certain specific exceptions under the ADEA or if the EEQC grants a
specific exemption.

Job Notices and Advertisements

The ADEA generally makes it unlawful to include age preferences, limitations, or specifications In job
notices or advertisements. A job notice or advertisement may specify an age limit onty in the rare
circumstances where age is shown to be a "bona fide ocoupational qualification” {BFOQ) reasonably
necessary to the normal operation of the business.

Pre-Employment Inguiries

The ADEA does not specifically prohibit an employer from asking an applicant’s age or date of birth.
However, because such inquiries may deter older workers from applying for empioyment or may
otherwise indicate possible intent to discriminate based on age, requests for age infermation will ba
closely scrutinized to make sure that the inquiry was made for a lawful purpose, rather than for a purpose
prohibiled by the ADEA. If the information is needed for a lawful purpase, if can be obtained after the
employee is hired.

Benefits

The Older Workers Benefit Protection Act of 1990 {OWBPA) amended the ADEA to specifically prohibit
employers from denying benefits 1o older employees. Congress recognized that the cost of providing
certain benefits to older workers is greater than the cost of providing those same benefits to younger
workers, and that those greater costs might create a disincentive 1o hire older workers. Therefore, in
limited circumstances, an employer may be permitted to reduce benefits based on age, as long as the
cost of providing the reduced benefits to older workers is no less than the cost of providing benefils fo
younger workers,

Employers are permitted to coordinate retiree healih benefit plans with eligibility for Medicare or a
comparable state-sponsored health benefit.

Waivers of ADEA Rights

An employer may ask an employee o waive his/her righls or claims under {he AREA. Such waivers are
common in settling ADEA discrimination claims or in connection with exit incenlive or other employment
termination programs. However, the ADEA, as amended by OWBPA, sets out specific minimum
slandards that must be met In order for a walver to be considered knowing and voluntary ang, therefore,
valid. Among other requirements, a valid ADEA waiver must;



be in writing and be understandable;
specifically refer to ADEA rights or claims;
not waive righis or claims that may arise in the future;

be in exchange for valuable consideration in addition to anything of vaiue to which the individual
already is entitied;

advise the individuatl in writing to consulf an attorney before signing the waiver; and

provide the individual at least 21 days to consider the agreement and al least seven days to
revoke the agreement after signing it.

If an employer requesis an ADEA waiver in connection with an exit incentive or other employment termination
program, the minimum requirements for a valid waiver are more extensive. See Understanding Waivers of
Discrimination Claims in Employee Severance Agreements” at hitp/www.egoc. gownolicy/docs/ganda_severance-

agreements. titmf
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U.S. Equal Employment Opportunity Commission

FACT SHEET

Age Discrimination

The Age Discrimination in Employment Act of 1987 {ADEA) pretects individuals who are 40 years of age or
older from employment discrimination based on age. The ADEA's protections apply to both employees and
job applicants, Under the ADEA, it is unlawful to discriminate against a person because of histher age with
respect to any term, condition, or privilege of employment, including hiring, firing, promotion, layoff,
compensation, benefits, job assignments, and training. The ADEA permits employers to favor older workers
based on age even when doing so adversely affects a younger worker who is 40 or oider,

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate
hased on age or for filing an age discrimination charge, teslifying, or participating in any way in an
investigation, proceeding, or litigation under the ADEA.

The ADEA applies to employers with 20 or more employees, including state and local governments. It also
applies fo employment agencies and labor organizalions, as well as to the federal government. ADEA
protections include:

w Apprenticeship Programs

It is generally unlawfuf {or apprenticeship programs, including joint labor-management appreniiceship
programs, to discriminate on the basis of an individual's age. Age limitalions in apprenticeship programs are
valid only if they fall within certain specific exceptions under the ADEA or if the EEQC grants a specific
exemption.

2 Job Notices and Advertisements

The ADEA generally makes i unlawful to include age preferences, limitations, or specifications in job
notices or advertisements. A job notice or advertisement may specify an age limit only in the rare
circumstances where age is shown {o be a "bona fide occupational qualification” {BFOQ) reasonaly
necessary to the normal operation of the business.

B Pre-Employment Inquiries

The ADEA doss not specifically prohibit an employer from asking an applicant's age or date of birth.
However, because such inquiries may deter older workers from applying for employment or may otherwise
indicate possible intent o discriminate hased on age, requesls for age information will be closely scrutinized
o make sure that the inguiry was made for a lawful purpose, rather than for a purpose prohibited by the
ADEA. If the informalion is needed for a lawful purpose, it can be oblained after the employee is hired,

FIND THIS ARTICLE ON THE WEB AT: SEE ALSO:

IFacts About Age Discrimination FSE/Q FFiling a Charge of Discrimination
hitp:fwww.eecc.goviesoc/publicalions/age.cfm hitp:www . eeoc.goviemployeesicharge.cim

This document was last modified on December 28, 2009, FSE/® Page 1
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B Benefits

The Older Workers Benefit Protection Act of 1980 (OWBPA) amended the ADEA {o specificaity prohibit
employers from denying benefits to older employees. Congress recognized that the cost of providing certain
benefits fo older workers is greater than the cost of providing those same benefits to younger workers, and
that those greater costs might create a disincentive to hire older workers. Therefore, in limited
circumstances, an employer may be permitied to reduce benefits based on age, as long as the cost of
providing the reduced benefits 10 older workers is no less than the cost of providing benefits fo younger
workers.

Employers are permilted to coordinate retiree health benefit plans with eligibility for Medicare or a
comparable state-sponsored health benefit.

# Waivers of ADEA Rights

An employer may ask an employee {o waive hisfher rights or claims under the ADEA. Such waivers are
common in sellling ADEA discrimination claims or in connection with exit incentive or other employment
termination programs. However, the ADEA, as amended by OWBPA, sets out specific minimum standards
thai must be met in order for a waiver to be considered knowing and voluntary and, therefore, valid. Among
cther requirements, a valid ADEA waiver must:

= be in writing and be understandable;
v spectically refer 1o ADEA rights or claims;
= not waive rights or claims thal may arise in the future;

= be in exchange for valuable consideration in addition to anything of value to which the
individual already is enlitled;

* advise the Individual in writing fo consult an atlorney hefore signing the waiver; and

»  provide the individual at least 21 days to consider the agreement and at least seven days
to revoke the agreement after signing it.

If an employer requests an ADEA walver in connection with an exit incentive or clher employment
termination program, the minimum requirements for a valid waiver are more extensive. See Understanding
Waivers of Discrimination Claims in Employee Severance Agreements” at
hftpfwww.esoc.govipolicy/docs/ganda_severance-agreements.html

This document was tasl modified on December 28, 2009, FSEAQ*® Page 2
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Disability Discrimination

Disability discrimination occurs when an employer or other entity covered by the Americans with Disabilities Act, as
amended, or the Rehabilitation Act, as amended, treats a qualified individual with a disability who is an employee or
applicant unfavorably because she has a disability.

Disability discrimination aiso oceurs when a covered employer or other enlily treats an applicant or employee less
favorahiy because she has a history of a disability (such as cancer that is controlled or in remission) or because she
is believed to have a physical or mental impairment that is nof transitory (lasting or expected to last six months or
less) and minor (even if she does not have such an impairment}.

The law requires an employer to provide reasonable accommuodation {o an employee or job applicant with a
disability, unless doing so would cause significant difficulty or expense for the employer ("undue hardship™).

The law also protects people from discrimination based on their relationship with a person with a disability (even if
they do not themselves have a disability). For example, it is ilegal 1o discriminate against an employee because her
hushand has a disability.

Note: Federal empioyees and applicants are covered by the Rehabilitation Act of 1973, instead of the Americans
with Disabilities Act. The protections are mostly the same.

Disability Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Disability Discrimination & Harassment

Itis illegal lo harass an applicant or employee because he has a disability, had a disability in the past, or is helieved
{o have a physical or mentaf impairment that is not transitory (lasting or expecied to last six months or less) and
minor (even if he does not have such an impairment).

Harassment can include, for example, offensive remarks about a person’s disabiiity. Allhough the law doesn't
prohibit simple teasing, offhand comments, or isolated incidents that aren't very serious, harassment is Hlegal when
it is so frequent or severe thai it creales a hostile or offensive work environment or when it results in an adverse
employment decision {such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in ancther area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Disability Discrimination & Reasonable Accommodation

The law requires an employer to provide reasonable accommodation 1o an employee or job applicant wilh a
disability, unless deing so would cause significant difficulty or expense for the employer.

A reasonable accommodation is any change in the work environment (or in the way things are usually done) to help
a person with a disability apply for a job, perform the dulies of a job, or enjoy the benefils and privileges of
employment.

Reasonable accommodation might include, for example, making the worlplace accessibie for wheelchair users or
providing a reader or interpreter for someoene who is blind or hearing impaired,

While the federal anii-discrimination laws don't require an employer 1o accommodale an employee whe must care
for a disabled family member, the Family and Medical l.eave Act (FMLA) may require an employer {6 take such
steps. The Department of Labor enforces the FMLA. For more information, call: 1-866-487-9243.

Disability Discrimination & Reasonable Accommodation & Undue Hardship

An employer doesn't have to provide an accommodation if doing so would cause undue hardship to the employer.

Undue hardship means that the accommodation would be too difficult or too expensive to provide, in light of the
employer's size, financial resources, and the needs of the business. An employer may not refuse 1o provide an
accommodation just because it involves some cost. An employer does not have to provide the exact
accommodation the empioyee or job applicant wants. If mere than cne accommodation works, ihe employer may
choose which one to provide,
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Definition Of Disability
Not everyone with a medical condition is protected by the law. in order to be protected, a person must be qualified
for the job and have a disabifity as defined by the law.

A person can show that he or she has a disability in one of three ways:

A person may be disabled if he or she has a physical or mental condition that substantially limits a major life
activity (such as walking, talking, seeing, hearing, or leaming).

A person may be disabied if heor she has a history of a disability (such as cancer that is in remission).

A person may be disabled if he is believed to have a physical or mental impairment that is not fransitory
(lasting or expected to last six menths or less) and minor (even if he does not have such an impairment).

Disability & Medical Exams During Employment Application & Interview Stage

The law places strict limits on employers when it comes to asking job applicants to answer medical questions, take
a medical exam, or identify a disability.

For example, an employer may not ask a job applicant to answer medical questions or fake a medical exam before
extending a job offer. An employer also may not ask job applicants if they have a disability {or about the nature of
an obvious disability). An employer may ask job applicants whether they can perform the job and how they would
perform the job, with or without a reasonable accommodation,

Disability & Medical Exams After A Job Offer For Employment

After a joh is offered {0 an applicant, the law allows an employer to condition the job offer on the applicant
answering certain medical questions or successfully passing a medical exam, but only if all new employees in the
same type of job have to answer the questions or take the exam.

Disability & Medical Exams For Persons Who Have Started Working As Employees

Once a person is hired and has started work, an employer generally can only ask medical questions or require a
medical exam if the employer needs medicat documentation to support an empioyee's request for an
accommodation or if the employer befieves that an employee is not able to perform a job successfully or safely
because of a medical condition.

The law also requires that employers keep all medical records and information confidential and in separate medical
files.

Available Resources

in addition {o a variely of formal_guidance documents, EEOC has developed a wide range of fact sheets, guestion &
answer documents, and other publications to help empioyees and employers understand the complex issues
surrounding disability discrimination.

Your Empioyment Righis as an Individual With a Disability

Job Applicants and the ADA

Veterans wiih Service-Connected Disabijities in the Workplace and the ADA

Questions and Answers: Promoiing Employment of individuals with Disabilities in lhe Federal Worldorce

The Family and Medical Leave Act, the ADA, and Title VI of the Civil Righls Acl of 1964

The ADALA Primer for Small Business

Your Responsibilities as an Employer

Small Employers and Reascnable Accommaodation
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Work At HomefTelework as a Reasonable Accommodation

Applving Performance And Conduct Standards To Employeas With Disabilities

Obtaining and Using Emplovee Medical Information as Part of Emeragency Evacuation Proceduras

Veterans with Service-Connected Disabilities in the Workplace and the ADA-A Guide for Emplovers

Pandemic Preparedness in the Workplace and the Americans with Disabilities Act

Employer Best Practices for Workers with Careqiving Responsibilities

Reasonable Accommodations for Attorneys with Disabilities

How to Comply with the Americans with Disabilities Agi; A Guide for Restaurants and Qther Food Service
Emplovers

Final Report on Best Practices For the Employment of People with Disahilities In State Government

ABCs of Schedule A Documents

The Questions and Answers Series

Health Care Workers and the Americans with Disabilities Acl

Deafness and Hearing impairments in the Workplace and the Americans with Disabitities Act

Blindness and Vision Impairments_ in the Workplace and the ADA

The Americans with Disabililies Acl's Association Provision

Diabetes in the Workplace and the ADA

Epilepsy in the Workplace and the ADA

Persons with intellectual Disabilities in the Workplace and the ADA

Cancer in the Workplace and the ADA

Mediation and the ADA

GQuestions_and Answers for Mediation Providers: Mediation and the Americans with Disabilities Act (ADA)Y

Cuestions and Answers for Pagties lo Mediation: Mediation_and ihe Americans with Disabilities Act (ADA}
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Facts About the Americans with Disabilities Act

Title | of the Americans with Disabilities Act of 1980 prohibits private employers, state and local governments,
employment agencies and labor unions from discriminating against qualified individuals with disabilities in job
application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions, and
priviteges of empioyment. The ADA covers employers with 15 or more employees, including state and local
governments. It also applies to employment agencies and to fabor organizations. The ADA’s nondiscrimination
standards also apply to federal sector amployees under section 501 of the Rehabilitation Act, as amended, and its
implementing rules.

An individual with a disability is a person who:

Has a physical or mental impairment that substantially limits one or more major life activities;
Has a record of such an impairment; or
Is regarded as having such an impairment.

A gualified employee or applicant with a disability is an individual who, with or without reasonable accommaodation,
can perform the essential functions of the job in question. Reasonable accommodation may include, but is not
limited fo:

Making existing facilities used by employees readily accessible to and usable by persons wilh disabilities.
Job restructuring, modifying work schedules, reassignment to a vacant position;

Acquiring or madifying equipment or devices, adjusting or modifying examinations, training materials, or
policies, and providing qualified readers or inlerprelers.

An employer is required to make a reasohable accommodation to the known disability of a qualified applicant or
employee if it would not impose an “undue hardship” on the operation of the employer's business. Reasonable
accommodations are adjustments or modifications provided by an employer {o enable people with disabilities {o
enjoy equal employment opportunities. Accommodations vary depending upon the needs of the individuat applicant
or employee. Not all people with disabilities (or even all people with the same disabilily) will require the same
accommodation. For example:

A deaf applicant may need a sign language interpreter during the job interview,

An employee with diabetes may need regularly scheduled breaks during the workday to eat properly and
monitor blood sugar and insulin levels.

A blind employee may need someone to read information posted on a bulletin board.
An employee with cancer may need leave {0 have radiation or chemotherapy treatments.

An employer does not have to provide a reasonable accommodation if it imposes an "undue hardship.” Undue
hardship is defined as an aclion requiring significant difficully or expense when considered in light of factors such as
an employer's size, financial resources, and the nature and structure of its operation.

An employer is not required o lower quality or produclion standards to make an accommeodation; nor is an
employer obligated to provide personal use items such as glasses or hearing aids.

An employer generally does not have to provide a reasonable accommodation unless an individual with a disability
has asked for one, if an employer helieves that a medical condition is causing a performance or conduct problem, i
may ask the employee how to solve the problem and if the employee needs a reasonable accommodation. Once a
reasonable accommodalion is requested, the employer and the individual should discuss the individual's needs and
identily the appropriate reasonable accommodation. Where more than one accommodation would work, the
employer may choose the one that is less coslly or that is easier to provide.

Title | of the ADA also covers:
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Medical Examinations and Inquiries
Employers may not ask job applicants about the existence, nature, or severily of & disability. Applicants may be
asked about their ability to perform specific job functions. A job offer may be conditioned on the results of a
medical examination, but only if the examination is required for all entering employees in similar jebs. Medical
examinations of employees must be job refated and consistent with the employer's business needs.

Medical records are confidential. The basic rule is that with limited excepiions, employers must keep
confidential any medical information they learn about an applicant or employee. Information can be confidential
even if it contains no medical diagnosis or treatment course and even if it is not generated by a health care
professional. For example, an employee’s request for a reasonable accommodation would be considered
medical information subject to the ADA’s confidentiality requirements.

Drug and Alcohol Abuse
Employees and applicants currently engaging in the illegal use of drugs are not covered by the ADA when an
employer acts on the basis of such use. Tesis for iflegal drugs are not subject to the ADA's restrictions on
medical examinations. Employers may hold illegal drug users and afcoholics (o the same performance
standards as other employees.

It is also unlawful to retaliate against an individual for opposing empioyment practices that discriminate based on
disability or for filing a discrimination charge, testifying, or participating in any way in an investigation, proceeding, or
litigation under the ADA.

Federal Tax Incentives to Encourage the Employment of People with Disabilities and o Promote the Accessibility of
Public Accommodations

The Internal Revenue Code includes several provisions almed at making businesses more accessible to people
with disabilities. The following provides general ~ non-legal — infermation about three of the most significant tax
incentives. (Employers shoukd check with their accountants or tax advisors to determine eligibility for these
incentives or visit the Internal Revenue Service's website, www.irs.gov, for more information. Similar state and focal
tax inceniives may be available.}

Small Business Tax Credit (Internal Revenue Code Seclion 44: Disabled Access Credit)
Small businesses with either $1,000,000 or less in revenue or 30 or fewer fuil-time employees may take a tax
credit of up 1o $5,000 annually for the cost of providing reasonable accommodations such as sign fanguage
interpreters, readers, materials in alternative format (such as Bratlle or targe print}, the purchase of adaptive
equipment, the modification of existing equipment, or the removal of architectural barriers.

Work Opportunity Tax Credit (Internal Revenue Code Section 51)
Employers who hire certain targeted low-income groups, including individuals referred from vocationat
rehabilitation agencies and individuals receiving Supplemental Security Income (SS1) may be eligible for an
annual tax credit of up to $2,400 for each qualifying employee who works at least 400 hours during the tax
year. Additionally, a maximum credit of $1,200 may he available for each qualifying summer youth employee,

ArchitecturalfTransportation Tax Deduction (Internal Revenue Code Section 190 Barrier Removal):
This annual deduction of up to $15,000 is avaitable to businesses of any size for the costs of removing barriers
for people with disabilities, including the following: providing accessible parking spaces, ramps, and curb cuts;
providing wheelchair-accessible telephones, water fountains, and restrooms; making walkways af least 48
inches wide; and making entrances accessibie.
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The Equal Pay Act of 1963

EDITOR'S NOTE: The following is the text of the Equal Pay Act of 1963 (Pub. I.. 88-38) (EPA), as amended, as it
appears in volume 29 of the United States Code, at section 208(d). The EPA, which is part of the Fair Labor
Standards Act of 1938, as amended (FLSA), and which is administered and enforced by the EEQC, prohibits sex-
based wage discrimination between men and women in the same establishment who perform jobs that require
substantially equal skifl, effort and responsibility under similar working conditions. Cross references to the EPA as
enacted appear in italics following the section heading. Additional provisions of the Equal Pay Act of 1963, as
amended, are included as they appear in volume 29 of the United Stafes Code.

MINIMUM WAGE
SEC. 206. [Section 8]

(d) Prohibition of sex discrimination

(%) No employer having employess subject to any provisions of this section shall discriminate, within any
establishment in which such employees are employed, between employees on the basis of sex by paying wages to
employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite
sex in such estaplishment for equal work on jobs the performance of which requires equat skill, effort, and
responsibility, and which are performed under similar working conditions, except where such payment is made
pursuant to (i} a seniority system; (it) a merit system; (ili} a system which measures earnings by quaniity or quality of
production; or (iv) a differential based on any other factor other than sex: Provided, That an employer who is paying
a wage rate differential in violation of this subsection shall not, in order to comply with the provisions of this
subsection, reduce the wage rate of any employee.

(2) No labor organization, or its agents, representing employees of an employer having employees subject to any
provisions of this section shall cause or altempt to cause such an employer o discriminate against an employee in
violation of paragraph (1) of this subseclion.

(3) For purposes of administration and enforcement, any amounts owing to any employee which have been
withheld in violation of this subsection shall be deemed 1o be unpaid minimum wages or unpaid overtime
compensation under this chapler.

(4) As used in this subsection, the term “fabor organization” means any organization of any kind, or any agency or
employee representation committee or pian, in which empleyees participate and which exists for the purpose, in
whele or in par, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, or conditions of work.

ADDITIONAL PROVISIONS OF EQUAL PAY ACT OF 1963
An Act

To prohibil discrimination on account of sex in the payment of wages by employers engaged in commerce or in the
production of goods for commerce.

Be it enacled by the Senate and House of Represeniatives of the United States of America in Congress assembled,
That this Act may be cited as the "Equal Fay Act of 1963."

ok ke

DECLARATION OF PURPOSE
Not Reprinted in U.S. Code {Seclion 2]

(a) The Congress hereby finds that the existence in industries engaged in commerce or in the production of goods
for commerce of wage differentials based on sex-

(1) depresses wages and living standards for employees necessary for therr health and efficiency,

(2} prevents the maximum utilization of the available labor
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resources,;

{3) {ends to cause labor disputes, thereby burdening, affecting, and obstructing commerce;
(4} burdens commerce and the free flow of goods in commerce; and

(5) constitutes an unfair method of competition.

(b} It is hereby deciared fo be the policy of this Act, through exercise by Congresé of its power to regulate
commerce among the several States and with foreign nations, to correct the conditions above referred to in such
industries.

[Section 3 of the Equal Pay Act of 1963 amends section 6 of the Fair Labor Standards Act by adding a new
subsection (d). The amendment is incorporated in the revised text of the Fair Labor Standards Act ]

EFFECTIVE DATE
Not Reprinted in U.S. Code fSection 4]

The amendments made by this Act shall take effect upen the expiration of ene year from the date of its enactment:
Provided, That in the case of employees covered by a bona fide coflective bargaining agreement in effect at least
thirly days prior to the date of enactment of this Act entered into by a labor organization (as defined in section
G(d)(4) of the Fair Labor Standards Act of 1838, as amended} [subsection (d}(4) of this section), the amendments
made by this Act shall take effect upon the termination of such collective bargaining agreement or upon the
expiration of two years from the date of enactment of this Act, whichever shall first ocour,

Approved June 10, 1963, 12 m.

{In the following excerpts from the Fair Labor Standards Act of 1938, as amended, authority given to the Secrelary
of Labor is exercised by the Equal Employment Opporlunity Commission for purposes of enforcing the Equal Pay
Act of 1963.]

ATTENDANCE OF WITNESSES
SEC. 209 [Section 9]

For the purpose of any hearing or investigation provided for in this chapter, the provisions of sections 49 and 50 of
litle 15 [Federal Trade Conumission Act of September 16, 1914, as amended (U.5.C., 1934 edition)] (relating to the
attendance of withesses and the production of books, papers, and documents), are made applicable to the
jurisdiction, powers, and duties of the Administrator, the Secretary of Labor, and the industry committees.

COLLECTION OF DATA
SEC. 241 [Section 11]

(&) Investigations and inspections

The Administrator or his designaled representatives may investigate and gather data regarding the wages, hours,
and other conditions and practices of employmeant in any industry subject to this chapter, and may enter and inspect
such places and such records (and make such transcriptions thereof), question such employees, and investigate
such facts, conditions, practices, or malters as he may deem necessary or appropriate to determine whethar any
persen has viofated any provision of this chapter, or which may aid in the enforcement of the provisions of this
chapter. Except as provided in section 212 fsection 12] of this title and in subsection (b) of this section, the
Administrator shall ulilize the bureaus and divisions of the Department of Labor for all the investigations and
inspections necessary under this section. Except as provided in seclion 212 fseciion 12] of this litle, the
Administrator shali bring all actions under section 217 fsection 17] of this title to restrain violations of this chapter.

(b) State and local agencies and employees

With the consent and cooperation of State agencies charged with the administration of Staie tabor faws, the
Administrator and the Secretary of Labor may, for the purpose of carrying out their respective funclions and dutics
under this chapter, utilize the services of State and local agencies and their employees and, notwithstanding any
other provision of law, may reimburse such State and focal agencies and their employees for services rendered for
such purposes.



{(c) Records

Every employer subject to any provision of this chapter or of any order issued under this chapter shail make, keep,
and preserve such records of the persons employed by him and of the wages, hours, and other conditions and
practices of employment maintained by him, and shall preserve such records for such periods of time, and shall
make such reports therefrom to the Administrator as he shall prescrilxe by regulation or order as necessary or
appropriate for the enforcement of the provisions of this chapter or the reguiations or orders thereunder. The
employer of an employee who performs substitute work described in section 207(p)(3) fsection 7(p}(3)] of this title
may not be required under this subsection to keep a record of the hours of the substitute work.

{d) Homework regulations

The Administrator is authorized to make such regutations ang orders regulating, restricting, or prohibiting industrial
homework as are necessary or appropriate to prevent the circumvention or evasion of and to safeguard the
minimum wage rale prescribed in this chapter, and all existing regulations or orders of the Administrator relating io
industriat homework are continued in full force and effect.

EXEMPTIONS
SEC. 213 [Section 13]

(a) Minimum wage and maximum hour requirerments

The provisions of sections 206 [section 6] {except subsection (d) in the case of paragraph {1} of this subsection)
and section 207 [section 7] of this tille shall not apply with respedt to-

{1) any employee employved in a bona fide executive, administrative, or professional capacity (including any
employee employed in the capacily of academic administrative persennel or teacher in elementary or secendary
schools), or in the capacity of outside salesman {as such terms are defined and delimited from time to time by
regulations of the Secrelary, subject to the provisions of subchapter Il of chapter 5 of Tifle 5 fthe Administrative
FProcedure Act], except that an employee of a retail or service establishment shall not be excluded from the
definition of employee employed in a bona fide executive or administrative capacily because of the number of hours
in his workweek which he devoles {o activilies not directly or closely related 1o the performance of executive or
administrative aclivilies, if less than 40 per cenlum of his hours worked in ihe workweek are devoted to such
activities); or

(2) [Repealed]

[Note: Section 13(a)(2) (refating to employees employed by a retall or service eslablishment) was repealed by Pub.
L. 101-157, seclion 3(cH{1}, November 17, 1989.}

{3) any employee employed by an establishment which is an amusement or recreational establishment, organized
camp, or refigious or non-profit educational conference center, if (A} it does nel operate for more than seven months
in any calendar year, or {B) during the preceding calendar year, its average receipis for any six months of such year
were net more than 33 1/3 per centum of ils average receipts for the other six months of such year, except that the
exemption from sections 206 and 207 fsections 6 and 7] of this tille provided by this paragraph does not apply with
respect to any employee of a privaie enlity engaged in providing services or facilities {other than, In the case of the
exemption from section 206 [section 6] of this title, a private entily engaged in providing services and facililies
directly related to skiing) in a national park or-a national forest, or on land in the National Wildlife Refuge System,
under a contract with the Secrelary of the Interior or the Secretary of Agriculture; or

(4) [Repealed]

[Nofe: Seclion 13(a}{4) (relating to employees employed by an esfablishment which qualified as an exempt retail
establishment) was repealed by Pub. L. 101-157, Section 3(c){1}, November 17, 1989.]

(5) any employee employed in the catching, taking, propagaling, barvesting, cultivating, or Tarming of any kind of
fish, shelifish, crustacea, sponges, seaweeds, or other aquatic forms of animat and vegetabie life, or in the first
processing, canning or packing such marine products at sea as an incident {o, or in conjunction with, such fishing
operations, including the going to and returning from work and loading and untoading when performed by any such
employee; or

(6) any employee employed in agriculture (A) if such employee is employed by an employer who did not, during any
calendar quarter during the preceding calendar year, use more than five hundred man-days of agricuifural labor, (B)
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if such employee is the parent, spouse, child, or other member of his employel’s immediate family, {C) if such
employee (i) is employed as a hand harvest laborer and is paid on a piece rate basis in an operation which has
been, and is customarily and generally recognized as having been, paid on a plece rate basis in the region of
employmeni, (i} commutes daily from his permanent residence to the farm on which he is so employed, and (i) has
been empioyed in agriculture less than thirleen weeks during the preceding calendar year, (D) if such employes
{other than an employee described in clause (C) of this subsection) (i} is sixteen years of age or under and is
employed as a hand harvest laborer, is paid on a piece rate basis in an operation which has been, and is
customarily and generally recognized as having been, paid on a piece rale basis in ihe region of employment, {i#) is
empioyed on the same farm as his parent or person standing in the place of his parent, and (i) is paid at the same
piece rate as employees over age sixteen are paid on the same farm, or (E} if such employse is principally engaged
in the range production of livestock; or

(7) any employee ta the extent that such employee is exempted by regulations, order, or certificaie of the Secretary
issued under section 214 [section 14] of this title; or

{8) any employee employed in connection with the publication of any weekly, semiweekly, or daily newspaper with a
circulation of less than four thousand the major part of which circulation is within the county where published or
counties contiguous thereto, or

{9) [Repealed]

[Note: Section 13{a}(9) (relating to motion picture thealer employees) was repealed by section 23 of the Fair Labor
Standards Amendments of 1974, The 1974 amendments created an exemption for such employees from the
overtime provisions only i section 13(b)27.]

{10) any switchboard operator employed by an independently owned pubiic tetephone company which has not more
than seven hundred and fifty stations; or

{11} [Repealed]

[Note: Section 13(a)(11) {relating lo telegraph agency employees) was repealed by seclion 10 of the Fair Labor
Standards Amendments of 1974. The 1974 amendmentis crealed an exemplion from the overtime provisions only in
saction 13(b)(23), which was repealed effective May 1, 1976.]

(12) any employee employed as a seaman on a vessel other than an American vessel; or
(13) [Repealed]

[Note: Section 13{a)(13} (relating o small logging crews) was repealed by secliori 23 of the Fair Labor Standards
Amendments of 1974, The 1974 amendments created an exemption for such employees from the overtime
provisions only in section 13(6)(28).]

(14) {Repealed]

{Note: Section 13{a)(14} (relating o employees employed in growing and harvesting of shade grown tobaceo) was
repealed by section 9 of the FFair Labor Standards Amendments of 1974. The 1974 amendments created an
exemption for certain tobacco producing employees from the overfime provisions only in section 13(b)(22). The
section 13(b)(22) exemption was repealed, effective January 1, 1978, by section 5 of the Fair Labor Standards
Amendments of 1977.]

{15) any employee employed on a casual hasis in domestic service employmenl to provide babysitling services or
any employee employed in domastic service employment to provide companionship services for individuals who
{because of age or infirmity) are unable te care for themselves (as such terms are defined and delimited by
regulations of the Secretary); or

(16} a criminal investioator who is paid availability pay under section 5545a of Title § {Law Enforcement Availability
Pay Act of 1994}, or

(17) any employee who is a computer systems analyst, computer programimer, sofiware engineer, or other similarly
skifled worker, whose primary duty is—

{A) the application of systems analysis techniques and procedures, including consulling with users, to determine
hardware, software, or system functional specifications;
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{B) the design, development, documentation, analysis, creation, testing, or modification of computer systems or
programs, including profotypes, based on and related to user or system design specifications;

{C} the design, documentation, testing, crealion, or moedification of compuler programs related lo machine operating
systems; or

{D} a combination of duties described in subparagraphs (A), (B), and (C} the performance of which requires the
same level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is compensated at a rate of not less than
$27.63 an hour.

LT

(g) Certain employment in retail or service establishments, agriculture

The exemption from section 206 {section 6] of this titie provided by paragraph (8) of subsection {a) of lhis seclicn
shall nol apply with respect to any employee employed by an establishment (1) which controls, is controfled by, or is
under commen control with, another establishment the activities of which are not related for a comman business
purpose to, but materlally support the activiies of the establishment employing such employee; and (2) whose
annual gross volume of sales made or business done, when combined with the annual gross volume of sales made
or business done by each establishment which controls, is controfled by, or is under common control with, the
establishment employing such employze, exceeds $10,000,000 (exclusive of excise taxes at the retall level which
are separately stated).

PROHIBITED ACTS
SEC. 215 [Section 15]

(a) After ihe expiration of one hundred and twenty days from June 25, 1938 fthe date of enactment of this Act], it
shall be unlawful for any person-

{1) to transport, offer for transportation, ship, deliver, or sell in commerce, or 1o ship, dediver, or sell with knowledge
thal shipment or delivery or sale thereof in commerce is intended, any goods in the production of which any
employee was employed in violation of section 206 {section 6] or section 207 [section 7] of this title, or in violation of
any regulation or order of the Secretary issued under section 214 [section 14] of this title, except that no provisicn of
this chapter shail impose any fiability upon any common carrier for the fransportation in commerce in the reguiar
course of its business of any goods nol produced by such common carrier, and no provision of this chapter shall
axcuse any common carrier from its obligation to accept any goods for transportation; and except that any such
transportation, offer, shipment, detivery, or sale of such goods by a purchaser wiho acguired them in good faith in
refiance on wrilten assurance from the producer that the goods were produced in compliance with Ihe requirements
of this chapter, and who acquired such goods for vaiue without notice of any such viclation, shall noi be deemed
unlawful;

{2) to violate any of the provisions of seclion 208 [section ] or section 207 [section 7] of this fitle, or any of the
provisions of any regulation or order of the Secretary issued under section 214 [section 1 4] of this litle;

{3} to discharge or in any other manner discriminate against any empioyee because such employee has filed any
complaint or instituted or caused to be instituted any proceeding under or related to this chapter, or has lestified or
is about to testify in any such proceeding, or has served or is about 1o serve on an induslry commillee;

(4) 1o violale any of the provisions of section 212 fsection 12] of this lille;

(5) lo vioiate any of the provisions of section 211(c) fsection 171{c}] of this title, or any regulation or order made or
continued in effect under the provisions of section 211(d) fsection T1(d}j of this litle, or lo make any statement,
report, or record filed or kept pursuant to the provisions of such section or of any regulation or order thereunder,
knowing such statement, repost, or record o be faise in a material respect.

() For the purposes of subsection (a)(1) of this section proof thal any employee was employed in any place of
employment where goods shipped or sold in commerce were produced, within ninety days prior {o lhe removal of

the goods from such place of employment, shall be prima facie evidence that such employee was engaged in lhe
production of such goods.

PENALTIES
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SEC. 2186 [Section 16]
{a) Fines and imprisonment

Any person who willfully violates any of the provisions of section 215 [section 15] of this title shall upon conviction
thereof be subject to a fine of not more than $10,000, or t¢ imprisenment for not more than six months, or both. No
person shall be imprisoned under this subsection except for an offense committed after the conviclion of such
person for a prior offense under this subsection.

{b) Damages; right of action; attorney’s fees and costs; termination of right of action

Any employer who violates the provisions of section 206 [section 6] or section 207 [seclion 7] of this litle shall be
liable to the employee or employees affected in the amount of their unpaid minimum wages, or their unpaid
overtime compensation, as the case may be, and in an additional equal amount as liquidated damages. Any
employer who violates the provisions of section 215{a)(3) [section 15(a}(3}] of this title shali be liable for such legal
or equitable relief as may be appropriate to effectuate the purposes of section 215(a)(3) [section 15(a}(3}] of this
title, inciuding without imitation employment, reinstatement,promotion, and the payment of wages lost and an
additional equat amount as fiquidated damages. An action to recover the liability prescribed in either of the
preceding sentences may be maintained against any employer (including a public agency) in any Federal or State
court of competent jurisdiction by any one or more employees for and in behaifl of himself or themselves and other
employees similarly situated. No employee shall be a parly plaintiff to any such action unless he gives his consent
in writing to become such a parly and such consent is filed in the court in which such action is brought. The coust in
such action shali, in addition 1o any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney's fee
to be paid by he defendant, and costs of the action. The right provided by this subsection to bring an action by or
on hehalf of any employee, and the right of any employee to becorme a party plaintiff to any such action, shall
terminate upon the filing of a complaint by the Secretary of Labor in an action under section 217 [section 17] of this
title In which (1) restraint is sought of any further delay in the payment of unpaid minimum wages, or the amount of
unpaid overtime compensation, as the case may be, owing to such employee under section 206 [section 6] or
section 207 fsection 7] of this title by an employer liable therefor[sic] under the provisions of this subsection or (2)
legal or equitable relief is sought as a resuit of alleged violations of section 215(a)(3) [section 15(a)(3)] of this title,

(c) Payment of wages and compensation; waiver of claims; actions by the Secretary; limitation of actions

The Secretary is authorized fo supervise the payment of the unpaid minimum wages or the unpaid overlime
compensation owing o any empioyee or employees under section 208 [section 6] or section 207 [section 7] of this
title, and the agreement of any employee to accept such payment shall upon payment in full constitute a waiver by
such employee of any right he may have under subsection {b) of this seclion to such unpaid minimum wages or
unpaid overtime compensation and an additional equal amount as liquidated damages. The Secrelary may bring an
action in any courl of competent jurisdiction to recover the amount of the unpaid minimum wages or overlime
compensation and an equal amount as liquidated damages. The right provided by subsection (b} of this seclion 1o
bring an action by or on hehalf of any employee to recover the liability specified in the first senfence of such
subsection and of any employee to become a parly plaintif to any such action shall ferminate upon the fiting of a
comgplaint by the Secretary in an action under this subsection in which a recovery is sought of unpaid minimum
wages or unpaid overlime compensation under sections 208 and 207 [sections 6 and 7] of this litle or liquidated or
other damages provided by this subseclion owing to such employee by an employer liable under the provisions of
subseciion {b) of this section, unless such action is dismissed without prejudice on motion of the Secretary. Any
sums thus recoverad by the Secretary of Labor on behalf of an employee pursuant to this subsection shail be held
in a special deposil account and shali be paid, on order of the Secretary of Labor, directly to the employee or
employees affecled. Any such sums not paid to an employee because of inability to do so within a period of three
years shalf be covered into the Traasury of the United States as miscellaneous receipts. In determining when an
action is commenced by the Secretary of Labor under this subsection for the purposes of the statutes of fimitations
provided in section 255(a} of this title [section 6(a) of the Portai-to-Portal Act of 1947], it shail be considered to be
commenced in the case of any individual claimant on the date when the complaint is filed if he is specifically named
as a party plaintiff in the complaint, or if his name did not so appear, on the subsequent date on which his name is
added as a party plaintiff in such action.

{d} Savings provisions

in any action or proceeding commenced prior to, on, or after August 8, 1956 [the dale of enactment of this
subsection], no employer shall be subject to any liability or punishment under this chapter or the Portal-to-Portal Act
of 1947 {29 U.S.C. 251 el seq.] on account of his failure fo comply with any provision or provistons of this chapter or
such Act (1) with respect to wark heretofore or hergafter performed in a workplace to which the exemption in section
213(f) [section 13(f)] of this title is applicable, (2) with respect to work performed in Guam, the Canal Zone or Wake
Istand before the effective date of this amendment of subsection (d), or (3) with respecl to work performed in a
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possession named in section 206(a)(3) fsection 6(a}(3)] of this ttle at any time prior 1o the establishment by the
Secretary, as provided therein, of a minimum wage rate appiicable to such work.

{e)}1)(A} Any person whe violates the provisions of sections 212 or 213{c) fsections 12 or 13{c)] of this title, relating
to child labor, or any reguiation issued pursuant to such sections, shall be subject 1o a civil penaity of not to
exceed—

(i} $11,000 for each employee who was the subject of such a viotation; or

(i) $50,000 with regard fo each such viotation that causes the death or serious injury of any empicyee under the
age of 18 years, which penaity may be doubled where the violation is a repeated or willfui violation.

(B) For purposes of subparagraph (A), the term “serious injury” means—
(i) permanent loss or substantial impairment of one of the senses (sight, hearing, taste, smell, tactile sensation),

(i} permanent loss or substantial impairment of the function of a bodily member, organ, or mentat faculty, including
the loss of all or part of an arm, leg, foot, hand or other body part; or

{ii) permanent paralysis or subsiantial impairment that causes loss of movement or mobility of an arm, leg, foot,
hand or other body pari,

{2} Any person who repeatedly or willfully violates section 206 or 207 fsection & or 7], relating to wages, shall be
subject to a civil penalty not to exceed $1,100 for each such violation.

{3) in determining the amount of any penalty under this subsection, the appropriateness of such penally 1o the size
of the business of the person charged and the gravity of the violation shall be considered. The amount of any
penalty under this subsection, when finally determined, may be-

(A} deducted from any sums owing hy the United States to the person charged;

(8) recovered in a civil action brought by the Secretary in any court of competent jurisdiction, in which litigation the
Secretary shall be represented by the Solicilor of Labor; or

(C) ordered by the court, in an action brought for a violation of section 215(a)(4} [section 15(a)(4)] of this title or &
repeated or willful violation of section 215(a)(2) fsection 15(a)(2)] of this title, to be paid o the Secretary.

{4} Any administrative determinaticn by the Secretary of the amount of any penalty under this subsection shali be
final, unless within 15 days after receipt of notice thereof by cerlified mail the person charged with the violation
takes exception to the determination that the violations for which the penalty is imposed occurred, in which event
final getermination of the penally shall be made in an adminisirative proceeding after opportunity for hearing in
accordance with section 554 of Title 5 [Adminisirative Procedure Act], and requlations fo e promulgated by the
Secrefary,

(5) Except for civil penalties collected for violations of section 212 [section 12] of this title, sums collecled as
penalties pursuant to this section shall be applied toward reimbursement of the costs of determining the violations
and assessing and collecting such penallies, in accordance wilth the provision of section 8a of Title 29 {An Acf fo
authorize the Department of Labor to make special statistical studies upon paymen! of the cost thereof and for other
purpeses). Civil penalties collected for viclations of section 212 fsection 12} of this title shall e deposited in the
general fund of the Treasury.

INJUNCTION PROCEEDINGS
SEC. 217 [Section 17]

The districts couris, together with the Uniled States District Court for the District of the Canal Zong, the District
Court of the Virgin Isfands, and the District Court of Guam shali have jurisdiction, for cause shown, lo restrain
violations of section 215 fsection 15] of this title, including in the case of viclations of section 215(a)(2) of this title
the restraint of any withhelding of payment of minimum wages or overlime compensation found by the court to be
due to employees under this chapter (except sums which employees are barred from recovering, at the time of the
commencement of the action to restrain the violations, by virtue of the provisions of section 255 of this titie fsection
8 of the Porial-lo-Portal Act of 1947].

RELATION TO OTHER LAWS
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SEC, 218 {Section 18]
{a} No provision of this chapter or of any order thereunder shall

excuse nancompliance with any Federal or State law or municipal ordinance establishing a minimum wage higher
than the minimum wage established under this chapter or a maximum work week lower than the maximum
workweek established under this chapter, and no provision of this chapter relating {o the employment of child tabor
shall justify noncempliance with any Federal or State law or municipal ordinance establishing a higher standard than
the standard established under this chapier. No provision of this chapier shall justify any employer in reducing a
wage paid by him which is in excess of the applicable minimum wage under this chapter, or justify any employer in
increasing hours of employment maintained by him which are shorter fhan the maximum hours apolicable under this
chapter.

SEPARABILITY OF PROVISIONS
SEC. 219 [Section 19]

If any provision of this chapter or the application of such provision to any person or circumstance is held invalid, the
remainder of this chapter and the application of such provision to other persons or circumstances shali not be
affected thereby.

Approved June 25, 1838,

{in the following excerpts from the Portal-to-Portal Act of 1947, the authority given to the Secretary of Labor is
exercised by the Equal Employment Opportunily Commission for purposes of enforcing the Equal Pay Act of 1963.]

PART IV - MISCELLANEOUS

STATUTE OF LIMITATIONS
SEC. 255 [Section 6}

Any action commenced on or alter May 14, 1947 jthe date of the enactment of this Act], to enforce any cause of
action for unpaid minimum wages, unpaid overtime compensation, or liquidated darnages, under the Fair Labor
Standards Act of 1238, as amended, [29 U.5.C. 201 et seq.], the Walsh-Healey Act [41 U.S.C. 35 et seq), or the
Bacon-Davis Act [40 U.5.C. 276a et seq.]-

(a) if the cause of aclion accrues on or after May 14, 1947 [the date of the enactment of this Actl-may be
commenced within two years after the cause of action accrued, and every such agtion shall be forever barred
unless commenced within two years after the cause of action accrued,except that a cause of action arising out of a
willful violation may be commenced within ihree years after the cause of aclion acerued,

DETERMINATION OF COMMENCEMENT GF FUTURE ACTIONS
SEC. 256 {Section 7]

in determining when an action is commenced for the purposes of section 255 fsection 6] of this #tle, an action
commenced on or after May 14, 1847 fthe date of the enactment of this Act] under the Falr Labor Standards Act of
1038, as amended, [20 U.S.C. 201 el seq.], the Walsh-Healey Act [41 U.5.C. 35 et seq.], or the Bacon-Davis Act
[40 U.5.C. 276a et seq., shall be considered to be commenced on the date when the complaint is filed; except that
in ihe case of a colleciive or class action instituled under the Fair Labor Standards Act of 1938, as amended, or the
Bacon-Bravis Act, it shall be considered to he commenced in the case of any individual claimani-—

(a} on the dale when the complaint is filed, if he is specifically named as a parly plaintiff in the complaint and his
writlen consent to become a party plaintiff is fited on such date in the court in which the action is brought; or

(b} if such written consent was not so filed or if his name did not sc appear-—on the subsequent date on which such
writlen consent is fited in the court in which the action was commenced.

RELIANCE IN FUTURE ON ADMINISTRATIVE RULINGS, ETC.
SEC. 259 [Section 10]
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(a) In any action or proceeding based on any act or omission on or after May 14, 1947 fthe dafe of the enactment of
this Act], no employer shall be subject to any liability or punishment for or on account of the failure of the employer
to pay minimum wages or overtime compensation under the Fair Labor Standards Act of 1938, as amended, [29
U.8.C. 201 et seq ], the Walsh-Healey Act [41 U.8.C. 35 et seq ], or the Bacon-Davis Act {40 U.S.C. 276a el seq), if
he pleads and proves that the act or omission complained of was in good faith in conformity with and in reliance on
any written administrative regulation, order, ruling, approval, or interpretation, of the agency of the United States
specified in subsection (b} of this section, or any adminisfralive practice or enforcement policy of such agency with
respect {o the class of employers t¢ which he belonged. Such a defense, if established, shali e a bar to the action
or proceeding, notwithstanding that affer such act or omission, such administrative reguiation, order, ruling,
approval, interpretation, practice, or enforcement policy is modified or rescinded or is defermined by judicial
authority o be invalid or of no legal effect.

{b) The agency referred fo in subsection {a) shall be-

(1) in the case of the Fair Labor Standards Act of 1938, as amended [29 U.S.C. 201 et seq.]- the Administrator of
the Wage and Hour Division of the Department of Labor;

LIQUIDATED DAMAGES
SEC. 260 [Section 11]

In any action cornmenced prior to or on or after May 14, 1947 {the date of the enactment of this Act] to recover
unpaid minimum wages, unpaid avertime compensation, or liquidated damages, under the Fair Labor Standards Act
of 1838, as amended [29 U.S.C. 201 et seq.], if the employer shows to the satisfaction of the court that the act or
omission giving rise to such action was in good faith and that he had reasonable grounds for believing that his act or
omission was not a violation of the Fair Labor Standards Act of 1938, as amended {29 [J.8.C. 207 ef seq.),the court
may, in its sound discretion, award no liquidated damages or award any amount thereof not to exceed the amount
specified in seclion 216 fsection 16] of this title.

DEFINITIONS
SEC. 262 [Section 13}

(a) When the terms "employer”, "employee”, and "wage" are used in this chapter in relation to the Fair Labor

Standards Act of 1938, as amended [29 U.S.C. 201 el seq.], they shall have the same meaning as when used in
such Act of 1938.

SEPARABILITY
Not Reprinted in U.5. Cede [Section 14]

I any provision of this Act or the application of such provision to any person or circumstance is held invalid, the
remainder of this Act and the application of such provisien to olher persons or circumstances shall not be affecled
thereby.

SHORT TITLE
Not Reprinted in U.S, Code [Section 15]

This Act may be cited as the ‘Portal-to-Portal Act of 1847

Approved May 14, 1947,
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